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SPBECH FOR JAMES HADFIELD, 

IN THE COtJRT OF KINiS'S BEI«CH, ON A TRIAL AT 

BAR) Oi¥ THE S6th OF AFRiii, A. B. 1800. 

t 

FR&FACE. 

THE o<^s^ion ofthe trial of James- Had- 
fieliifor fajyh^rea9on, in shooting at the King, 
at Drufjr Las© play •house, is too well remem- 
bered |a require much preface^ AH the facts, 
besides,-^ which led to the pfDseCutlon, and 
which ended in the acquittal of the defendant, 
on th^|;;round of his having committed the act 
[ under the dominion of insanity, are fully detail- 
ed in the following defence by his counsel. ■ >, 
: T be su^essful issue of this trial, notwith- 
^ j^ndin^ the warm and just inte|pst jvhich the 
^^^llli^ tife life of a Prince^ who 
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had reigned in their afTections few so many^^hc 
years, must ever be considered as a tnost strik- -%^ 
ing instance of that cool, delibei^ate, and impar- )i^\ 
tial administration of justice, which, since the ^,iit 
glorious Revolution (for we can go no higher), ii,, 
has distinguished this country. What renders ij 
this speech the raore interesting and important,^ 
is the few instances which have occurred in out 
courts, where it has become netessary to con- 
sider, and with the utmost precision to deter- 
mine, in xvhat cases mental derangement ought 
to be held to emancipate such unhappy persons 
from responsibility to the l^ws, for-acts of ^eat 
atrocity and violence* It i^hy no means every 
departure froui^ sound reason and ijitellect, 
though sufficVent to ground a commission of lu- 
nacy, and to deprive an individual of the ma- 
nagement of his concerns, that^wotild deliver 
him from an indictment of murder, w other 
criminal act of violence,- the act its t If mu\t ap- 
pear to have been committed under thS^fuU do- 
minion of insanity; and Lord Erskine, there- 
fore took his stand upon the sourest and safest 
ground, as it related to the safety of^the public; 
and, therefore, the surest and safest for the un- 
happy prisoner; having, probably, a full security 
in bringing his case within his principle, as ap* 
peared by the resuk ©f the trial, he took his 
claim of 4ni{ifanity as loxv as possible^ and pro- 
perly msdataiaed the privilege of indemQity 
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(ar^tfawe distempered persons oklt, who com* 

mit i^imes under the dominion of morbid deiu* 

Sionsf butbynomeans extending to those whose 

insanity J without deiitsiorif is principally charac* 

terized by violence and turbulent paision. The ^ 

principle. is of the utmost importance, and the 

mote so from^the assent which it received from 

icourt of King's Bench« on a solemn trial at 

bar. Lord Kenyon appeared much against 

'isomer, in the course of the evidence for 

the diown: but after the disclosure of the prin* 

ciple on which his defence was grounded, ami 

the statement of the evidence which would be 

giveif to support it, he became convinced^ as it 

was j^oceedfd on; and on its coming up to the 

principal facts detailed in the following speech, 

his Lorilship, with that j\|stice and feeling which 

enninentiy marked his character., delivered his 

opinion to the Attorney-General (as the opinion 

of the whole court), that the trid should not be 

further proceeded in; which being acquiesced 

in by the present Lord Redesdale, then attor- 

ney-g(ftoeral, and the other counsel for the 

crown, no reply was made to the prisoner's 

defence-— »and he was acquitted. 

it was said at the time, that the veiy learned 
counsel fpr^e crown were not entirely satis- 
fied with^,Ae view taken of the case by the court 
(but'^the truth of which we have no means of , .» 
\ i^formntii^i. Be that, however, as kmay-4l 
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IS one of the noblest Matures )n the practice of 
our criminal law, that, although coundel are by 
no means bound to acqi^iesce in an opinion by 
the judges, adverse to a prisoner upon a capital 
trial; yet when the opinion is in favor of life- 
above all, upon the view taken, even by a" single 
judge, much more by a whole court, upon the 
evidence for the parity accused; it would not be 
eonsidered consonant to the niild characteristic 
of our laws for the ministers of the crown to 
step beyond the judges in the demand of cri«v 
minal justice. ^ . 
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Urit, ERSRINE'S SPEECHES. ' 9 

GftKTLRM^ii OF THE Jury, 

THE scene which we are engaged in, afid 
tlie duty which I am not merely firivHcgedi bpt 
q/f/iointed by the authority of the court topeffornrif 
exhibits to the whole civilTzed world a perpetual 
monument of our national justice. 

Th« transaction^ indeed, in every part, of it, as 
it stands recorded in the evidence already before 
us, places bur countrfj and its government, and ^ 
its inhabitants, upon the highest pinnacle of hu« 
iwan elevation. It a^ptars, that upon the 15th ^ 
day of Maylitit, His Majesty, after a reign of for-* 
ty years, not merely in sovereign pomuhr^ but spon- 
taneously in the very hearts of his people, was • 
stipehly shot at (or to all appearance shot at) in a" 
public theatre in the centre of his capital, and 
amidst the loyal plaudits 9f his subject Sj ybt noi 

A HAIR OF THE BEAD OF THE SUPPOSED ASSASSIH 

WASTOuoSEB* In this unparalielled scene of calm 
forbearance, the Xing himself, though he stood 
&rst in personal interest and feeling as well as in 
command, wa$ a singular and fortunate exa^mple. ^ 

The feast appearance of emotion on the part of p| 
that august personage, must unavoidably have 
produced a scene quite different, and far less ho- 
norable than the court is now witnessing; but His ♦ 
Majesty remained unmoved, andth^ person dfi* 
iiurently offending was^ only secured, without in- 
jury or reproach, for the business of this day. 

Gentlemen, 1 agree Vrith the Attorney«Ceneral ^ 
(indeedj vberc can be no possible doubt), that if 



I? 



*«>• 



I^P' 



t 



10 ^^IR. ERSKINE'3 SPEECHfiS^ 

the same pistol had been mallcicHisl^ fired bflb^ 
pMsooer in the same t^ieatre, at the meanest mati 
withtn its walls,, he would have been brought t(^ 
immediate trial, and, if guilty, to immediate, exe- 
cution. He would have h^ard the charge against 
him for the first time when the indicltneirt waa 
read upon his arraignment. He would have been a 

*iltranger to the*name8 and even to the existence of 
those who were to sit in judgment upon him^ and 
<jf those who were to be the witnesses against him; . 
but upon the charge of even ihh murderous at-^ 

>tack upon the Ktng himself, heis covered all over 
with the armor of the laW. He has been pi'ovi^ 

^ ded with counsel by the-^idg's omtb ^judgj^S) aiui 

^'not oi their choice, but oihia own. He' has had a 
copy of the indictment ten days before this triaU 
He has had the names, descriptions, and abodes^of 
ail the jurors returned to the court; and the high^ 
est privileg'e of peremtory challenges derived 
froin, and safely directed by that indulgence*-!^ 
He has had the same description of every witnesii 
who eould be received to accuse him; and there 
must at this hour be twice the leMinipny against 
him as would be legally competent to establish 
his guilt on a similar prosecution by the nieanest 
and most helpless of mankind* 

Gentlefnen, when this melancholy catastrophe 
liappened, and the prisoner was arraigned for tri- 
al) I remember to have said to some now present, 
that it mas, at first view, diflficult to bnng tliose in« 
dulgent exceptions to the general rules of trial 




• '^ ^ri^lti$Jfe*S iSPEECHES. 11 

Wfthtn the "principle which dictated them to r?Sf 
liciihitne anceslots in cases of treasons against the 
^liticat governnletit, or of rebeUimm contptt*acy 
against the perSoii 6f the King, lii these cases, the 
(KLSsions and interests of great bodies of powerful 
Bien being engaged and agisted, a counterpoise 
becaBie necessary to give composure arid impar- 
Uality to criminal tribunals; but kmere murderoj^ , 
attack upon the King's person, not^^at all connect- 
ed with his political character^ seemed a case to 
he ranged and dealt with like a similar attack up- 
tm any private man. ^ 

But the wisdom of the law is greater than any* 
tnan'a wisdom; how much more, therefore, thail 
tnine! An attack upon the Kin^ is considered t0 
be parricide against the state; atid the jury and' 
the witness, and even the judges, are thechildren. 
It is fit) on that iaccouht, that there should be a 
solemn pause before we rush to judgment; and 
what can be A inore sublime spectacle of justice 
than to see a statutable disqtialificalion of a whole 
iiatlon for a Itmited period, a fifteen day's guaran* 
tine before trial,' lest the mind should be subject 
to the contagion of partial afFectionsl* 

From a prisoi>er so protected by the bei\evd* 
lence of our institutions, the utmost goodHfaith 
i?(^ld, on his part, be due to the public if he had 
cblf^cioui9ness and reason to reflect upon the ob^ 
ligatioilSr •The duty, therefore, devolves op mr, 

t JTherc mtkt]k fifte^^s fc^Q^'ecS wl%nmcirt and triaKr 
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12 MR. ERSKrNE^S SPEECHES; ^ 

and, ufion my honor ^ it shall be fulfilled. I will era* 
ploy no artifices <xf speech. I claim only the strict- 
est protection of the law for the unhappy man be- 
fore you* I should, indeed, be ashamed if I were 
to say any thing of the rule /w the abstract by 
which he is to be judjged, which I di4 not honestly 
feel; and I am sorry, therefore, that the subject is 
^so-difficult to handle with brevity and .precision. 
Indeed if it could be brought to a clear and simple 
criterion, which could admit of a dry admission or 
contradiction, there might be very little difference, 
fier/iafis none at iff//, between the A ttoi'ney- General 
find mj'self, upon the principles which ought tQ 
govern your verdict; but this 15 not possible, and I 
am, therefore, under the necessity of submitting 
to you, and to the judges, for their dii^clion (and 
at greater length than I wish), how I understand 
this difficult and momentous subject* 

The law, as it regards this most unfortunate in- 
firmity of the human mind> like the law in all its 
branches, alms at the utmost degree of precision; 
but there are some subject^, as I have just obser-^ 
ved to you, and the present is o^e. of them, upon 
which it is extremely difficult to be precise. The 
general principle is clear, but the application is 
most^ difficult. 

It is agreed by all jurists* and i^ established by 
tlie law of thib and every other country, that it is 
the REASON OP MAN, which makes him atecount* 
able for his actions; and that the deprivation of 
reason acquits him of criaie* i his principlje 4s 
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ttjtBble; fet 90^i«i£i^^ and w<nidevfiiU;i[ are 
ma^e, soinfin^dl^fuiiitle Ja ^ spir^oat pMt 
bttBgy so difficult is it t^race with accttra* 
jQie effect x>f diseased iH^lkct upon human ac- 
Hiat I may appeal to all who hear.mei when- 
th^e &re any causes more difficult) or whiclH 
so often confound the learning of the judges 
Irasy as when insanity, or the effecu and 
nences of insanity* become the subjects of 
cdUsideration and judgment* I shall puissne 
sttljf ct as the Attoriiey^General has properly 
d 4ll* ^ ^1^ consider Insanity* as it an* 
a man's doi^ion over property; as it dis- 
his contracts, and other actSt which otheiw 
ise would be binding; and as it takes away hie 
sibniiy £brertmiM« If I could draw the line 
«<tton|^t between these two views c^ the sub- 
I am sure the judged^ will do me the justice 
[]i(sve, thai I would £airly and candidly do so; 
f^/peat difficulties press upon my mind, which 
^\igt me to tak^ a different course. 
^1 agree with the Attorney GeneraK that the law 
4s ti^ittie^ civil nor criminal cases, will f^easiire 
die agrees of men's Yfnderstandings; and that a 
WeA man, however much below the ordinary 
'^andard oC^uiiiah in^lleGt> is not oftly^responsi* 
Mt' for crimes, but is bound by his contracts, and 
IfNty exercise dominion over his propertyi Sir 
l&seph Jekyll, in the Duchess of Cleveland's ca^^i 
the clear legal distihcti«>n. When he saidf 
f%e favf mil not fneakure the ^ee of inen^ €4tfUh» 
^ciiicsi 90 09 they be compos msntis." 
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Lord Coke, in speaking of the expression kc 
COMPOS MENTIS, s&ys, '^ Many timely as here^m 



<< Latin word exfma^ea the true aensey and caUei 

-i' . ■ .- "' " - jfe' 

*' hfm not amensj demensyfuriosusflunatictia.fattai 

<< atultu$f or the like; /or non cofri/ioa nientia ia // 

" moat aure and UgaU* He then says, " J^t 

M comfioa mentia ia of /bur aorta: Jtr at ^ ideota^ whipi 

^^/rom hia nativity y by a p^rrfietual infirmity^ ia no 

c< COMBOS BLTLnvxiSy aecondtyy he thqt by aickneai 

« grii/* orbther accident y wholly loaea hia memor 

<< and underatandingi thirds a lunatic that hat 

<< aometimea hia underatandin^j^ and aometimea nei 

<< aliguando gaudet lucidia intervallia; and there/m 

<< he ia caUed non cotnfioa mentia ao long^aa he hoi 

« not underatandingi** 

But notwithstanding the precision with wbicl 
this gi'eat author points out the different kinds o 
this unhappy malady i| the nature of hid work, ii 
this pai^t of it, fdid not open to any illa^tratioi 
ivhich it can now be useful to consider* In hi 
Fourth Institute he is more particular; but thi 
'admirable work of Lord Chief Justilse Hale, ii 
which he refers to Lord Coke's Pleas of the Crown 
render!? all other authorities unnecessary^ 

Lord Hale says, <^ There is a partial insatii^ 
« of mind, *and a total insanity. Th.e former li 
« either in respect to things, quoad hoc vel illuj 
<« insanire. Some persons, that have a competeili 
« use of reason in respect of some subjects, arc 
« yet under a particular dementia in respect oi 
^ some particular discourses, subjects, or applica- 
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>] 

§M -f tipnsf or else itis partial in respect of degrees; 

fil ^ 9nd this is the condition of ver^ many, especiallf 
^Vi^elancbol^ persons, who for the most part dis- 
ij ^ cove^r their defect in excessive fears and griefs^ 
** «id yet are not wholly destitute of the use of 
'5 r^^asonf and this partial insanity seems not to ex- 
ff ^Cttse them in the committing of any offence for 
f^'its matter capital; for doubtless most persons^ 
^ that are felons of tl^^mselves and others, are un« 
^ der a degree of partial insanity, when they com- 
'^mtt thtse offences. It is very difficult to define 
^the invisible line that divides perfect and partial 
^jkisamty; but it must rest upon circumstances 
*duly to be weighed and considered both b]f 
f judge and jury, lest on the one side there be a 
f[ ^ kind of inhumanity towards the defects of hu« 
^;man nature; or, on the other side, too great an 
'*ilidul|[^ce. given to great crime%'* 

Nothing, gentlemen^ can be more accurately 
mr i^ore humanely expressed; but the applica- 
tion of the rule is oAep most difficult. I am bound) 
besides^ to i^droit that there is a wide distinction 
between civil and criminal cs^es. If, in the former 
ftnaan appears, upon the evidence, to be non com* 
t.M mentiay tht law avoids his act, though it can- 
not be traced or connected with the morbid 
infiigination which constitutes his disease, and 
lffli\i:h, may be extremely partial in its ihfluence 
upon conduct; but to deliver sr man from respon- 
iibitity for crimes, above all, for crimes of great 
atrocity and wickedness, I am by no means pre- 
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pared to apply this rule, however well esitabUsbe4|i. 
wh^n property only is cQncerped. ^ 

In the very recent instance of Mr* Green woo4||^ 
(which lOiust be fresh in his Lordship's recoll^c^ 
tiq^)) the rule in civil cases wits considered to bi^^ 
settled. That gentleman, ^vhilst insancj tobk u$^ 
an idea: that a most aflectipnate brother had ad tl| 
xninisiered poison to him. Indeed, it ^vas tl)t<| 
prominent feature of his insanity. la a few mqnt 




he re.Gov^red his senses* ^e returned to his pro^ 
fission as an advocate; :Wa^ sounds and emitient.:*' 
his praciicet aiid in a^;^esp^ct8 almost inteUigent 
and useful m^STiber of sg^i^ty; b\i.t he could ne^yei| 
^slodge from his mind the moi^^d delusion whiidi 
disturlk^d it; and under tlr^ pre^ssure, no doubt, o| 
that diseased prepossesinop, he disinherited, hi^l 
Vrolher. The cjwise to ayspjd this will was trif^^ 
here* We ^m not now upoa- the evid^nce> but 
Upon the principle adopted svs the law. Tfbe no- 
ble and learned judger who presides upon th,i» 
trial, ^nd who. presided upon that, told the jui^Ki^ 
that if they belieyed Mr. Qreenwood, when he 
made the will, to have been imBn^yiht, will could 
stoibe supportedy whether it had: disinherited vhU 
brother, or not|. that the a^t,ino doubt, strongly 
eonfirmed|the existence of the false idea which> i{ 
believed by the jury to amount to wicfn^w, wpiild 
equally have affected his testamentrif the brother^ 
instead of being disinherited, had been in his 
graven and that^ on the other hand, if the unfound- 
ed notion did not amouBt to nuidnesa, its InfiueEce 
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not Taqate the deyisc* This prindple of 
Inr appeal's to ^ sound and reasonabk^ as it ap* 
tp dmi caseSffrom the esttreme difficulty of 
with precision the secret motions of a 
4epriye4 by disease of its soundness and 

.▼er^thetefore, a person may be considCT- 
|lte cempos mentis, all his civil acts are void, 
p they can be referred, or not, to the mor- 
iodpulse of his malady, or even though, to all 
afipearantfs^ totally separated from it; but 
fee with' Mr^ Juatice Tracey, that it is 'not* 
man of an rdle^ frantic appearance and be* ' 
wliois tobe considered as a lunatic, either 
:S^^;J<egardd obli^tions or crimes; but that he 
Hf^eaf' to- the jury to be non com/ioa mentiSf 
|3Mr>le^l acceptation of the termi and that, not * 
J aiuiripr pfviod^ which can have no bearing^ 
iihy^ftse what&pever, but at the mbment when 

■ - * 

ecHi(ractt«was entered into, or the crixne com* 
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|i%Tiie A^orney-Generaly. standing undoubtedly 
1i|NUi the .most revetted authprities of the lawV has 
j^m it lloifni9.that ta protect a man from erimnal 
J l i^fpo nmbilUyt^AXYiiiV^ must be a total defirivacion 
^im^fory and understanding', I admit that this is 
|^{3^^^ expression used, both by Lord Coke and 
'^4K>1i Hale; but the true interpretation ot it 



^ ^-^n^^rriM mj IbanA f^ the wttl; bi|t4rf^«r a coatrairy 
w4ictJ)ft thef cS^won i^s. 
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deserves the la^most aitentipn j atid considerti^Qa 
ofiVhe eOurU If a tor a l- defirivoiion o/* memat^i 
\ras intended %lhe8e great lawyers to be tak^n, 
ift the literal stnfie of the words:-*-if it was meanty 
that, to^^rotect annaii from punishment^ hen^us^ 
^|Jn such {^ state of prostrated intellecty as potto > 
ktiow his ^ame, nor his conditii>n,nor biarjelaticai 
towards others^-that if a hasbaitd, he should not 
know he was marmd; or, if a father^ could not'; 
remi^mber that he had children; nor know thift) 
Toad to Ms house, nor his property in it— then n« 
such madness- ever existed in the worlds It^ is 
ZBEOCT alone whiph places a msui in this helpless 
condition; where, from an original maVorganiza^, 
lion, there is the human frame alone without the* 
kuman capacity; and whlfsh, iildeed, meets the * 
'very^ definition of Lord Hale himself^ when, re« 
fening to Fitzherhert, he says: " Idebcy or fatuity 
tt ^ nativitatcj vel dementia neUurcUie^ is suck a one 
•*^as des^ibed by: Fitzberbert, who kndws not -to 
f< tell twenty shillings, i^or knows his own, age, or 
« who was his father*" But in all the cases which 
have filled Westminstier Hall with the most com* 
plicated considerations— -the lunatics, and other 
insane persons who have been the subjects of 
thenr/ h&ve not only - had memoi^-, in my iterue t^ 
iheeaiiresmon^-^^cf have -not only had tl|e most 
perfect^ k^0WledgeaAdfvecolleetion^ all wt neUtt 
^ions they stood in towavds others, and of the s^ts 
9nd circunm|nces .q£ thfdih liiKes^ but haye^ in 
geaefd^ been Yvniariudide % siAtlc^ a&d acwle* 

' , ■••"-« • " 
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AlDefeets 1it*^'tliieir reatonin^ ha^e seldonv 

^tt«useabl»i^-4bc disease consisting in the de- 

r^^ ^oorces of > tboug^hi:-.»aU their deductions 

the 8cd|>e>^of the malady, being founded 

VMt'iiamovetfdie ^Boaumption of matters as 

either mthoutauf foundi^tion whatsoever^ 

^ d Kmc lrted . and , di&6gured by fancy, as to be 

n^itrlf Cite^same things as their creation. 

tnidy indeed, that in some, perhaps in manjr 

thee huanan Blind is stormed in its eitadeU 

i|iftftild prostntte under the stroke of frenzy; 

.liisey^hhappy -aluffferers, however, are not so 

'^■Rtobconsiderc^dtby^ysitians, as maniacs; but 

tlbfe4n estate of delirfum as from fever. There» 

att^ the ideas are overwhelmed- — for reason 

^leit'merelj^di^urbed, 6td driven tohfiity from her 

S^eh unhappy patients are unconscious) 

»i%t except at shorC intervals, even of ex- 

klt^'Oh^ectss or, at least, are wholly incapable 

"^^Oini^ieving their relations. Siich persons, and 

^^m^fi^smralvne (except ideots), are wholly {/e« 

^f»§p^4^theirvv^^K%thVipi^Qs^ in the Attorney* 

'^C^et^'a seeming s^se of that expression. But 

eases are tlot only exti'emely rare, but nevev 

hN^feomei the subjects o^ Judicial difi&culty, 

43|n^cati be but olne judgpie^t concerni^ig them* 

lliiMliiBet 'eaaes Reason ia. hot driven from her 

Jl^lrait (disteoeiion adis down upon it along with 

hiTf ^<jN^:her, trembling, upon^ it, and frightens 

iMrrte^lw jiroprjsty^ ^nch patients a!« victims 

^ 4rii0ft<ui^ o£;tke 1^^ isliLnniag daiu-iptiQui 
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which so overpower the faculties, and ti^urp 

firmly the place of realities, as not to be dislodged^* 

and shaken by the organs of perception and senscsC* 

m such cases th^ images frequently vary, but ittf 

the same subje^bt are generally of the same terrifi0^|! 

xharacter. Here, too, no judicial difficulties cati^"9 

present themselves; for who could balance upoa'4 

the judgment to be pronounced in cases of suc& xl 

extreme disease? Another class, branching out J 

into almost infinite subdivisions, under whicli'^i^^ 

indeed, the former, arid every case of insanity ; 

may be classed, is, where the delusions are not 

of that frightful character — but infinitely vanous> 

and often extremely circumacfibed; yet where 

imagination {within the bptmda of the malady) still 

holds the most uncontrollable dominion over 

reality and fact: and these are the cases «^^ 

frequently mock the wisdom of th€ wisest in judi 

trials; becau|e such persons often reason wit 

subtlety which puts in the^hkde the ordinary 

conceptions of mankind: their conclusions are' 

just, and frequently profound? but the premises^ 

from which thry reason^ when within the banob 

OF THE MALADY, are uniformly false:— not false 

from any defect of 'knowledge or judgment; but,^ 

because a delusive imaf^e, the inseparable compai- 

*nion of real insanity, is thrust upon the subjugated 

understanding, incapable of resistance, because 

uriconscitius of attack^ 

Delusioh^ -therefpre, where there is no frenzy o* 
ravitig ]iiadness> is the true chltcacter of insanity; 
' -' ■ ■ ' ". ■ " €, 
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v^here it csmnot be.predicafted of a man standi 

ifyc lif^^Q^ deatit for a crimen he ought not ia 

pptnion, ie be acqiiiUed; and if courts of \m 

lypjd^.to bi? geremed by atiy other principle^ evciy 

k^^gftftfire from sober, rational conduct would be* 

.^' esiancipa^on from criminal justice* I shall 

.jf^fkGjpiay claim |o your verdict upon no such dan- 

.j||Myaiia^foundation> L must convince you, not only 

'^^^A^UieunhQ^py prisoner was a lunatic, within 

jw^fowa d^finiticm of hmacy, but that the act in 

i|||i]Kfr 4)^ TJim DissiA^R. h^ civU cases, as I have 

!^My ftaid>t]pi^ Jaw- avoids er^ry act of the luna^^ 

^^^ iiiM^ng tl^ period of the luimcy; although the 

,4ijm|i9JEi^. ntaj be extremely circumscribed; al- 

v4|i!>iif[^ U^.Sii^d may b$ <|U^te sound in all' that is 

jj^^ within the shades of the very partial eclipse; 

•^IttiougH^ ^e act to be avoided can in no way 

iSPnnef tied- with.thc influence of the insanity ;*-^ 

l^ip deUvi^r a lunatic from responsibility to crin 

m^ ilistipei above all, in a case of such atrocity 

f^itlM^^ present, the relation between the disease 

an4 the act sh^uld^b^ apparent. Where the con- 

i^c^oHfis doubtful, the judgment skould certainly 

biK most > indulgent, from the great difficulty, of 

^sifig^ intp f< th^ ^^ecret sou^rceS' of , a disordered 

iliii|d:f^lMit still, l^tbihk, that, as a doctrine pf Jaws: 

i^t^deiusi<^]Ci*af)d the aet should beiponnected* 

Ypu perceive, therefore, gentli^men, that the^ 
^prl9<3^r, in naxxui^gi me fot* his counsel, has not 
J4>taixiied. the asMSTtan^se of a person w ho is di^os- 
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cd to carry the doctrine of insanity in his defenccy 
9p.far as even the books would warrant me in car^^ 
rying it. Some of the^ cases, that of Lord Ferrers 
for instance, which I shall consider hereafter, dia* 
tinguished from the present, would not, in my 
mind, bear the shadow of ah argument^ as a^ de- 
fence against ap indictment for murder; I cannot 
allow th^ protection of insanity to a man who^nly 
exhibits violent passions and malignant resent* 
me^ts, acting upon real circumstanceB^ who is inu 
pelkd to evil from no morl^id delusions; but who 
proceeds upon the ordju^ary perc^tions of the 
mind. I cannot consider such a man as falling 
within the protection which the law gives, and ta 
bound to give, to those whom it has pleased Gody 
for mysterious causes, to visit "with this most af* 
flicting calamity. 

He alone can be so emancipated, whose disease 

, (call it what you will) consist^j not merely in see-^ 
ing with a prejudiced eye, or with odd and ab^rd 
particularities, differing, in many respects, from 
the contemplations of sober sense, upon the ac« 
tual existences of things; but, /te t>nly whose 
whole reasoning and corresponding conduct^ 
though governed hy the ordinary dictates of rea» 
8on« proceed upon something which has no founds 
ation or existence. » 

Gentlemen, it has pleased God so, to visit the 
unhappy man before- you;— to shake his reason in 
its citadel;— to cause him to build Aip as reatities, 

. the mo^t impossible phantoms of the mind, and te 
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be impelled by them as motives irrcsUtible: the 
«Fhote fabric betiig nothing but the unhappy vi- 
sMp ^ his disease — existing no where else-— hav- 
ii|»^'li^ ibundatioii whatsoeyer in the very nature 
^^ tilings* .^ 

^ d^.tlemen^it has been stated by the Attorney- 
General^ aild established by evidence, which I am 
In no condition to CQiitradict, nor have, indeedy 
&|f Interest ia contradicting, that, when the pri- 
Sbtier' bought the pistol which he discharged at, 
J^ Sdvardsy His Majesty, he was well acquainted 
in^ the nature and use of it;— that, as a soldier^ 
lie could not but know that in his hands, it was a 
tare .ih^niment of death;— that j when he bought 
ikke gunpowder^ he knew it would prepare the pis* 
jUA fyir its t^e;^— thsit when he went to the play- 
liousef he knew he was going there, and every 
thing connected with the $cene, as^erfectly a» 
illy 0&ker person. I freely admit all this: I ad- 
mit, also, that ^^cry person who listened to his 
b^versatSbn and observed his deportment upcta 
_his apprehension, must have given precisely the 

fidence delivered by His Royal Highness the 
uke of York; and that nothing like insanity ap- 
peared to those who exaitiined him. — But what 
then? I conceive, gentlemen, that I am more in 
ihe habit of examination, than either that illust^* 
•us person^ or the witnesses from whom you have 
heard this account; ?yet I well remember (indeed 
I hevefr can forget it), that since the noble and 
[efl^ed judge has presided in this court> I est* 
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amined, for the greater part of a day, in this ver} 
place, an unfortunate gentleman who had indictee 
a most affectionate brother, together with th< 
'keeper of a mad house at Hoxton, for having imi 
prisoned him as a lunatic; whilst, according to hii 
evidence, he was in his perfect senses^* I wa^, un 
-fortunately, not instructed in what his lunacy con 
sisted, ahhbugh my instructions left me no doubi 
* of the fact; but, not having the dueyh^complete^ 
foiled me in every attempt to expose his infirmity 
You may believe that I left no means unemployec 
*whtch long experience dictated; but without thi 
smallest effect. The liay was wasted, atid the 
prosecutor, by the most affecting history of un- 
merited suffering, appeared to the judge and jury 
and to a humane English audience, as the viqtini 
of the most wanton and barbarous oppression: al 
last Dr. SiAis came into court, who had been pre- 
vented, by business, fi*om an earlier attendance;— 
and whose name, by the bye, I observe to-day ir 
the ;list of the witnesses for the crown. Frond 
Dr. Sims I ^on learned that the very man whom 
I had been above an hour examining, and w^^ 
every possible effort which counsel are so much 
in the habit of exerting, believed himself to be 
the Lord and Saviour of mankind; not merely ai 
the time of hia confinement^ which was alone ne. 
cessary for my defence; but during the whole time 
that he had been^ triumphing over every attempt tc 
surprise him in the concealment of hia diaeaae* I 
then effected to lament1|ilie indecency of my igiy| 

- ' * u 

t* * . - 






I^TR: feRSKiNE'5 SPEECHES. 38 






r1l!i£dtoitlatlb^, vhen be ex^essed his fbrgire- 
iiild $aid, ifi^itlrthe iitmoit gravitf and em^ 
lit ih!i fatce of ibe iptbiole court, " I an 
^|5l^'tfTi** aifd sio tbe caits« elided. Gende* 
(, iS^iirU it6X the only instance of the power of 
thh liiatsCdjrr; LcotiM cdfistitiie the day 
^ff^it^ix) eHQitteraie them; but tb^sre is one so 
itty i^i^tifable, Ihatl cannot help stating it. 
etfg^ged tb attend the assies at Chester 
a.rqutsttbn of lunacy, and baring been told 
ftfie*^ had been a meTttorable case tried before 
LbM fifatisfield in this place, I was anicioUs to pro- 
c#e Vrtport of it; and from that great man bim- 
mtJj^O' #ithiti tbcSe \^ans wiH ever be ifeverenc- 
€|ii%^f^ then retired in his extreme old age, to his 
^^ neitr Lofidon, inliiy own neighborhood) I ob* 
taiS&edHbe followirtg account of lU "A xiMin of the 
nf^t of Wood,*' saidLcfrd Mansfield, "had incKct- 
etH>r. Monro for kieping him as a prisoner (I be«^ 
l&ifi^ In the same mad- house at Hoxton) when he 
w^¥ane. He underwent tbe most severe exami* 
i^on by the defendant's counsel without expos* 
ii^ His comi^laint; but Dt« Battye, having collne up- 
o^ the bench by^ me, ahdhaving desired m6 Co ask 

h!fi&%hat was become o£ the PRiircEss whom }x€ 

** '' ■ . • • • -- *" » 

hid cbrr^sponded with in cherry -jruice. he showed* 

in a moment what he was. He answered, that 

there \^as nothing at. all iti thatj because, iiaving^ 

beeii (as every body kne\i^) imprisoned in a high 

iBwer^ and being debarred the uSe pf ink, he had 

so' other means of correspondence but by writings 

C 
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his letters in cherry-juic€, jan^d throwing them in- 
to the river which surrounded the tower, where 
the princess received them in a boat* There ex« 
isted, of cQurse, no tower, no imprisonment, no 
writing in cherry-juice, no river, no boat; but the' 
iifhole the inveterate phantom of a morbid imagi* 
nation.*— 1 immediately,*' continued Lord Mans^ 
field, "directed jpr. Monro to be acquitted; but this 
man, Wopd, being a merchant in, Philpot Lane, 
and hafing been carried through the city in his 
way tc> the mad-house, he indicted Dr, Monro over 
again> for the trespass and imprisonment i^^£,pn^ 
dotij knowing that he had lost his pause by speak- 
ing of the Princess at Westminster; and such,^ 
said Lord Mansfield, <*is the extraprdinary subtlety 
and cunning pf madmen, that when he was cross- 
examined (ttithe trial in London, as he had suc- 
cessfully been before, in order to expose hisicnad- 
nesS) all the ingenuity of the bar, and all the au« 
thority of the court, could not make him say- ft 
single syllable upon that topic, which had put an 
end to the indictment before, although he still had 
the same indelible impression upon his Ttiindi as 
he signified to those wlro were near him; but con* 
scious that the delusiop had occasioned his defeat 
at Westminster, he obstinately persisted in holding 
it back/** 

♦ Now, gentlemen, let lis look to the application 
of these cases. I am not examining, /or thefire* 

*This evidence at Westminster was then proved a£;ainst him 
hy the short-hand writer. 
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wbethier either of these persons ought to have 

^acquitted, if tlliy had stood in the filace of the 

r4?r «ow before you; that is quite a distinct 

i^^nsideration) which ^e shall come to hereafter. 

flkt direct Ilpplicati6n of them is only this: that if 

l^thigrbefore ybu such evidence of the prisoner's 

jj^yiQlljr aS) if believed ta have r tally exist ed^ shall, 

mtlie oipimon of the coutt^ as the rule for your 

4i!l^ai6t in point' of law, be sufikient for his deliv^t* 

iM^e, t^Q that you oughv notto be shaken in giv- 

' W^ itiD credit lo such evidence, notwithstanding 

A^ Report of those who were present at his appre- 

'lildffiiodt) who- descfibe him as discovering no symft^ 

^tUmwhof&ver of mental ineafuuityjyr disorder; be- 

JjBtMie 1 have shown you that insane persons fre- 

^fUenlfy appear m the utniost state of ability and 

libsnpoBure, even in the highest paroxysms of in« 

)iauty9 except when fi^enzy is the characteristic of 

Ibe disease. Iii this^respect, the case^ I have cited 

« 

to yot^ have the most decided afifiHeation; because 
^4^3^ apply to the overthrow of theVbolc of the evi- 
4etiee (adtnlttingat the ^ame time the truth of it)^ 
1^ which Ih'e prisoner's case can alone be encoun- 
iei^e*. ^ 

lBttt it is said, that whatever delusions may over- 
'Bhadoi# the mind, every person ought to be respon* 
afble for cl4ivie9, v>ho Uas the kno^edge of good and 
evii,*' t think I cat* prcfsently convince you> that 
,tt^ere is something too general in this mode of con» 
aidering the subject; andyou do not, therefore, find 
any such proposition in the language of the celebraW 
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ed iiyri^eir Alluded to by theAtjOTUeyrGener^l in 
^peeeh* Let me suppose thj|,t the ch^iFacter of 
insftne delusion consisted in the belief that so 
given person w$us any brute anaix^l, or ^n inaninx^t 
being (and such cases have existed), and that Mpan 
the trial of sncb a lum^tic for louvder, you grn^ljj, : 
upon your oaths, were convinoed, uppn tjie M^i^PA* 
tisdicted evidence of an hundred persons^ t{va.t i^ 
believed the man he had de^troyjeclfto b§ive bee|i 
a potter'^ vessel; that it y^^ quite impp&^ibje tp 
doubt tb^t jT^ctf' although to ali otherinteT^t^. ^nd puf>^ 
fioses he n»a^ sane^ coi^v^r^gi rea^pning^ and ^9^ 
ingr,as xneoDot in aay isn^ner i^ipt^ m^ if^^j^x^Y^ 
£;Qnver^>and reason»«^d<?Qiidu^tii^9^^^»^ siip^ 
po^e fjirth^, tbfttbeljeUeiijed tfee ww* »b9i|i Jie djB- 
jstipyed^ bat wjioio be dja^^royied a^ a pcrtte^'s vf^ 
«cl9 to biB tb^ pi^ope? ty (^#i|iQ^r: i^i^d t\i^ \>^k?4^ 
malice ^gsdogt *u<?h ^ppQ^dtP^rw>?ij wwi \I?f^ fef 

mt93BiUf^ injiii^iiii3¥, Hiio^ii;^g ^ m^ he^ »f,a^ /*pi^ - 

l}^h^flj|iH©Qwled^af^Ub/e principb? pf gqfpf^ 
.9»d«vU; yet vo^lditl^ pp^iblfs to conyict s^oh^ 
Pfi^^QO pf saur4«r^ if frQi:n>bje ipguence of bis^Ur 
eas^, he was ignorant of the relatidn he stopd i;^ 
ip jtj^e 9i^p b(9 hjEid d^3lr€^;pdY and va^ uttefly^^mi. 
cm^ciouB that he struck at the liff of a hi4ips^b«f^ 
iiig? I only pu^ tius c^ser and mfiny others migti^ 
bebroi^t ^s ea^tnltptes to Ulu^trs^tq, that th|; know- 
ledge of good and evil is too g^n^^ral a die$criptip^« 
J really tbinkr bowevc^r^ that tb? At^prnj^y^Gcr 
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difiBei^ l^ecause, from the w^lr of his most 

speech, tadLen together* his mesming may* I 

» 

^bethus^cdlecied; thm wheite the act whick 
I9 is done under the. dominion of mali* 

BEilschief and wicked intention, although ** 
litti lAsmity might ei^i^t in a comeif of the mindy 
^ipaigbt avoid the acts of the delinquent as a In- 
IMIic in a ciYil case» yet that he ought not to be 
^0fi^tedy if malicious mischief, and not insanity^ 
hpdim^led him to the act for which he was crt- 
IBipaHy to anawer; because, in «^ such a case, the 
jmt^BOi^fA be jtM(ily ascribed to malignant motiyesy 
not 4o tiie dominion pf disease* I am not dis* 

%o dtspbte such a proposition, in a case 

liMch ^onld apply to it, and I cap well conceive 

ioeb cas^ea may exists Tbe^ question, therefore} 

jK>© will have' to try, is this: Whether, 

this unhapi^y man discharged the pistol in a 
#reet«ei» which ooB'vinced, m$d ought to convince, 
t*|^|i*y peilm thiit it was pointed at the person of 
llKfeKli%, fie meditated mischief and violeirce to 
Ris Majesty, or whether he cam0 to the theatre 
(mh^ iti9 m^ f^^urftote to establish ) under the do- 
wntcm' of the moat melancholy insanity that eve? 
degraded a|id overpowered the faculties of maty* 
I admit l^at^ v^hen he bought the pistol, and the 
gHl^wdtr <ah>ad it; and when he loaded it, and 
«ttii^ 19^ it to the theatre, and lastly* when he 
jfo j^ MiTged it, every one of these acts would be 
ovm aeti of compaasing the King's deaths if at 
aU or^iiir e( \h^sut perioda he waa actnatii by that 

eg ' 




iv 



W.I*- 



30 MR. EaSKIN£*g SPEECHES. | 





and intention^ whtch W4>uld have ccmstkiit 
murder ifi the case of sn individual, Vf the im 
dual had been actually killed. 1 admit also^' tl 
the mtschievousy and, ii| this case, the traiioi 
inteiitiofi must be iftferred from ali thiise. a< 
tsnless J can tehut the u^fkrenccM ky, firoqf, Ji- 
were to fire a pi&U^ tovmatds jreti, gemlki 
where you are n^w sitting, the act would undoufafl|»1 
edly infer the maHce. 2nie mAoie Jteoqf^ sher^fisateii^ 
ia undoubtedly coMt ufionvLit* . * 'v ^ ' 

In every case of trea^, or murdfic, vhick ait .. 
precisely the same^ exeept that the uacouaum^ 
mated intention in the. case of the King^ i&'tlui 
tame as the actual murder of a private ma»^ th^ 
jury must impute to the person vhom they con* 
4emn by their verdict, the moHve which conaH'- 
tujtes the crime; and. your province to-day «^i^ 
therefore) be to dedde, wbeiher the priaon'ei^ 
^hen he did the ^jct^ waa under the unoontrolfau 
Ue dominion of insanity, and was inipell^di to it 
1^ a morkid dekcnottj or whether it was 4he act of 
a mui, whOf though occasionally madt or even at 
the time not perfectly collected, was yet n^t ac> 
tuated by the disease, but by the suggestion of^<a 
wicked and maHgfAot ^pQsii|ii^. 

I admit, therefore, freely,, that il^ after yoti have 
heard the evidence which I hasten to laybe&f^ 
]F6u, of the state of th« pnsonec'a mind, and ^loaa 
up to the very time of this catastrophe, ybuj^mU 
itiU not feel yourseli^es clearly justified ia Qega» 
lising tie wicked moiivea ia^piHed bf Ilia*. iiM 
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nu l^alMeave yi>u in the hands of tho 

judges %i»^ekLre to you the law of the 

id; »idi^iill notteck to pl«ce society in a state 

«»c6i!|ainty> bf anjr appaal -addressed only to 

^^^jtMir cofapasmiDs I am. appointed by the court to 

^f ^llaitt^#s* the prisoner ttic Mi protection of the 

hM^^K^ but not to mtMefMresent it in his protection* 

^if :Oentlfnnen, the lacis of this melanciiidy case 

; ?lk liritklii « ntavQW compasa« 

^Thfi un&Mttifiate j^rson beforftyou was asoil- 

r^iiier. H^ became so, I beli«ve> ia tiie yf.ar 179^; 

md ia vow about twenty -nine yeai!9 of age. 

^e served' in fl£»i^r^ n^foder the Duke of York^ 

.«» i^peamby 4iis^ Roys.! Higliness' eTideoeo; aol 

vteing a miost approved soldier* he wm 08^ of 

: lAiose ^ii§kd oet as an oj^erly man to a^ii^of^ 

-dothe peiMn af the ^omiaaiider in-fbi^f- Yoo 

^^bave bef n m-kne^es^ gentUmien» to the ei|lnnesf 

ivkh wbiek tM prtscuker ha% sttteA in hi& [d^^ 

Aidn^ the triai. TlK^re Waa but one exeep* 

<leii to k* You saw tlie cviotion whif^li Qvefr 

INsweDed faiier w^Ken the ilhastritfuft p^son ik>w in 

mivcftf took Us leai i^xut the beMh» Cap. yw 

. Mien believe^ hota ibe evidencsf ii» 1 do jiot, a^k 

f oa to judge aapfaysiognfMaaistSt onto giro Ibt 

4Mn tov Gompassiomite fancy; but can there he aagi 

. JAmite ibatil was^^ gpeiieroujttaoi6^i»n uftlie faus^ 

""i^ aeeWg vibe J^EM^ he bad sftff%> 

ed with so much bravery and honor? Every man 

cm^iksAf Kgmf^i^^ Cqi* i^madf* I ^m. couDisely 
not a witiiess^ in theMil9ia bii|»k «Ja9«(^ If^l^^ 
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circutYistance» when you find from the Growil*s 
evidence, that when he was dragged through the 
oft^chestra under the stage, and charged with an 
ftfct for which he considered his Hfe forfeitedf h« 
Addressed the Duke of York with the same «a* 
thusiasm which has marked the demeanor I, am 
adverting to:*— Mr. Richardson* who showed nm 
disposition in hts evidence to help the pirisoiierf 
but wfio spoke with th^ cahnness and circumspec* 
lion of truth, and who had no idea that th^ person 
he was examining was^ a lunatiC) has given yon 
the' account of the burst of affection oo his firaC 
seeing the Duke of York, Against whose father 
and sovereign he was supposed to ha^e had the 
consciousness of treason. The King himself^ 
ipRhom be was supposed to have so malignaptLy 
attacked, hever had a more gallant, ioy^^ or sul* 
feHng aoldier. His gallantry and loyalty will be 
proved ; his sufTefings speak for themselves. 

About five miles from Lblcr upon the attack 
made on the British army, this unfortunate ^U 
dier was in the fifteenth light dragoons in the 
thickest of the ranks, exposing his Hie for his 
Pnnce« whoin he is supposed to-day to have 
tcHight to murder: f«-^he first wouiKi he received 
is most materially <connected with the subject we 
are considering; you may see the efi^t of it now.* 
The point of aaword was impelled against him 

* Mr. Erskine put his hand to the prisbner's head* wliib 
stood bj^^liimat th^ bar of the comrt. 




m^ - 9^ tbct for^ of a rs$m urging his bor^P in 

Ll^* When-^tHe CQOPt put the priaooer under 

''iiqriiipot^elMmyJ tbwght it ofjiy d^ty to briiig Mir* 

jQiDo to ia^pe^ct hifn in Newgcite; and it wHI ap« 

feftr by the &nAf^t^m of that excellent and con- 

a^^dous p^r9un> who is known to 1^ one of the 

*ix^ anatdntiflitft m (he ifvorld^ thai 4'rom thii» wound 

'911^^ t«vo things mufit have happened; eithert 

tbAlt* Hy ^i^ inu^iediate openoi^in. of aurgerf thp 

ibf Uteed part bfthe akuU must have been (akeji 

anraf!^or been forc^ ijnuv^rd on the brain* Tbe 

a^Qiid ^coket al8o» speaks for Uself: jrou w^ 

mm see^^ its efleeta* (Here M^» fy^kine touched 

4tmh994^i^i^ f»^99nsr^j lUf^ was cut across ail 

4he sttTves .nvhieh give sensibittity and i^knaUoii to 

-^m^odf^ and bda h^ad .huog dpwn almost dlssf* 

9«to^ ui|i41 by >the a^t of su)?'g^]f it was> placed in 

-^epesitifm you'notw see Us but Ums^ aiipost d^a* 

4R9ycd9^ al^U.recqJlectedhis^dttty) and cocktiaued 

(Or aaa^tain the glory of Us-eo^^^try $ when a swoid 

4i9Med the itt$i]abraoe «f his n^ck^bere it termi- 

iMite# in th^^b^^r yet he^ill kept his place tbough 

^bi^aacit had ibe^ntfarowno^Tbyibe blow whic^ 

I aei^jondly deaeribfdy ^ when. by uiaiher sword he 

xa^^^Ulis^^be.very brain^-rryou n)ay now sw 

its membrane uncovered. Mr* Cline< will t^U jmi 

that hi&efiaxH»ad these wounds, aiid ^e can bistter 

j|facii>i9 them; I hfive tnyaielf seen them, but ^Jffk 

ao furgeofzii from bis evidence you will have lo 

^Km^d^r ^elr can^aqn;<?l^es* Jt'may 4>e said that 

miW ^§©Wiej?s ^ficeiveri^Mvous wounds wiHbfmt 
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thdr producing insanity. So th«y mscy uhdoubu 
edly; but we ard here upon Y^ fact. There was. 
a discussion the other day, on whetk4?f a tnan, 
who^ had been seemingly hurt by a fall beyond re- 
medy, could get up and walk: die pe^iple around 
said it was4inpossible;bat h^ did get up ai)d walkf 
and so there war an end td the impoBsibtllty . The^ 
effects; of the prisoner's wounds were khown bf 
the immediate 6vent of insanity; and Mr. Citne 
will tell you that it would have been strange in- 
deed if any other event had followed. We are- not 
here upon a case of insanity arising ff'om the spU 
titual part of man, as it may be aff6<:ted by heredi* 
tkry tairit-p— by intemperance, or by violent fwts- 
sions, the operations of which are Various and an* 
certain; but we haye to deal with a- species of insa. 
nity more reseniiblingp^ what has been de^crib^ as 
idepcy; proc^ding from original maUorganisa* 
tioh* Ther^ the^ disease is^ from its vi^ nature^tn* 
curabft} and so where a man (like the flrieonerj 
has become insane from violence to the brain^ which 
pcrfrtanenthf affects its stfUjCtiire^ however such a 
man may appear ocpasiohally to others, his disease 
is immoveable; and if the prisoner, therefore w^re to 
live a thousand years, he never could recover froip 
the consequences of that day. 

Biit this is not all. AiK)ther blow vras still aim- 
ed at him, which he held up his arm^ to avoid, 
when his hand was cut into the bone. . It is an. 
afflicting subject, gentlemen, and better to be 
spoken of by those who uhderstaod it; and, toend 
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foither de^^pttbBt he was their thitrst almost 
ugh and through the body i^ith a bayonet» aoci 
in a dlt&h amongst the slain* 
fie was aftepwards carried to an hospital, when^ 
|c/wa9 known bywhis tongue to one pf his country* 
who willybe exan^ined as a witness, who 
hi|n, not merely as a wounded soldier de« 
j^ed pi the powers of his body, but bereft 91F 
iis senses forever* 

Re was afic^ed, from the very beg^iningr with 
tet ^)ecies of madness, whicb^ from violent agi* 
i«&m, fills the mind with the most inconceivable 
iimginations, wholly unfitting it for all dealing^ 
1^ hmnan affairs according to the sober esti- 
IB&le and standard of reason. He imagined that 
he ^ad constant intercourse with the Almighty 
Jgsthor of all things; that -the world was coming 
feii conclusion; and that, like our blessed SaviouTi 
he was |o sacrifice himself for its salvation; and 
So obstinately did this morbid imag^ continue, 
»^t jTOU will be convinced he went to the theatre 
^; perform, as he imagined, that blessed sacrifice; 
ii^t because he would ndt be guilty of suicide^ 
Ajp^igh called upon by the imperious voice of 
Heaven, he wished that by the :appearance of 
crime his lifer might b^ taken away fi^om him by^ 
<^|(rs« This bewildered, extravagant species of 
iillKiness appeared immediately after his wounds 
tmi^his first entering the hospital, and on the very 
same account he was dischai%ed from the arm]^ 
q^'l^is return to Eng;l.and> whii^ the^^Attorney- 



ilR 



««> 



' 36 MR. ERSKIKE'S SJ^ECHES. ' g 

Gcn^ml very honorably and carididlf seeded tj|r^^ 
imitnate. dSfe: 

To proceed with the proofs oi hia insanity f/cMti«|^^ 
t0 (he veri^ p&riod o/hii 9ufifto9ecLgidU, Thi» un^ 

* fortunatcf man before y<ni, is the father o^afir-in^ | 
fan t of eight inonths; and I have nb dottbVthife^^^ 
if the bby^Ad beeh brOfight into tourt (htu thit;^, 
Uk a grave ftlace fbr the cofUitkratioti tf justice f utui \ 

# note theatre for stage effi^ct) — I say^ I have B^ 
doubt whatever, that if this poor iitfant bad been 
bronght into tionrt, yon wouJd hafe setn the un- 
happy father wrung \^ith all the emotions of |^ :^ 
rental affection: yet, upon the Tuesday preceding' ^ 
the Thursday whence went to the playboiise, yoB 
'^dll fitrd his disease still urging him forward, ¥?itli . 

#* the ittipression ;///flr the time was comedy when be 
Ihlfst bfe destroyed fol^ the beijefit of. manklndv 
and in the confusion, or rather cfif^zwm of this 
'^lld conteption, he came to the bed of the nao*; ^ 
ther, who had this infant in herrarmd, and endea- 
vored to dash out its brains against the wall. The- 
family was alarmed-^and the neiglhblxfs beings^ 
called in, the child was, with difficulty; i^escued. 
from th^ unhappy parent, who, in his madnessy 
Would have destroy c^d it. ^ 

Now let ihe, for a monrent, suppbse that he ha^ 

\ succeeded in the accom^plishment of his insaAo) 
][]ifirpose; and the question had been> whether be 
ilriis guilty of murder* Surely the affection far 
dib ihfani, up to the vety mon^ent of his di$tpace^ 
ed'viol^#h wonM hicve beefi coiieluiive ia Ud £f^ 
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V9h'bdt'i»ot'more sd'^ait his {oyalt^ to the King) 
ills attachment to the Ouke of York, as appli- 
to the case before us; yet at tl^at very peQod> 
iUKi of extreme distracttoQ, he conversed as ra- 
teaily en all other subjects^ as he did to the 
iHice of Ynrk at the theatre* The prtaoner knew 
iM'tfecily thatvhe was the hu^sband of the^womanf 
'm& ^e Neither of the child ^— the tears of a£Rectioil 
Han ^^orwn hift &ceai the very moment that he was 
afaoot to accomplish its .destruction; but during 
the-whole of this scene of horror, he ^as not at all 
de^nveil of memory^ in the Attorney General's 
siitise of %he expression: be could have commuiii- 
ealed^ at that momenta every circumstance of his. 
fitst life, - and ' every thing connected with his 
|n!^sehtv condition t excefit crdy the quality of the 
Sit ht 3t>a8 mediiatingk In that ^ he was under the 
Of«r-n^ng dominion of a morbid imagination, ? 
and conceived that he was acting against the die-, 
t^^s of nature, in -bbedience to the superior com* • 
maoda of Heaven^ whicif had told bimi thi^t the 
laoment he was dead, and the iniknt with him, all t 
Bi^m% was tobechai[igcd> and all mankind were to 
be redeemed by his dissolution. There was not; 
an' ideain his mind, from the beginning to the endy 
of the destruction of the Ki»g; on the contrary, he 
ahFays maintained his loyalty— lamented thiat he 
could ndt:go again tp fight his battles in the fi.eld; 
aiid it ivill be pr^edi that only a few days before 
the period in question, being present when a song^> 
wwit Sling, indecenty^M it regarded the person anii 
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QOB^^on of Hk Mfif«st|ri he left the :r<iioni wi^ 
]eQ4 axpremoots of iodigiMitioa, and iaKiiedtalely 
maf^ Qod s&vtt ithft Ki«g^ w\{k all the e&tbiisiaaoi 
of aa pld aoldier^ wbo> had bled m the^ strrm 
q£ hift couotiy^ ^ ^ ' 

I confi^aa to jNiui geatemeni» th«b tibia last cm^^ 
Qttmaia»€e9^ whkl% way* to aoms^ apf^ear iimgsi&i 
oaiiA^ i«, in m^ mod^ tx¥>8li ap««»di]io^ tealicaan^ 
hacauatt il tbw wvk haid besn Ib. the haibk 
ipsociating with pfersona; ianiiilQSil to the g«fe 
lAani of ou» couQti^, so that nuacfaidi mtght^luiiia 
been fmtky argued to have niiaDed hactif mtkh i&^ 
Haas (vihich^ b5i vhe hy^ it fire4|Yietitly doea^ii 
it oouldin any wa|^ Jia^heeni^iai^teLdvthfti froai 
hsa^ disoadeis nMn?« easilQr infiaaaed aod workaidl 
upon, he had beeB< Kd aw^y by diaaffectad person 
to become the instrument of. liiickedneaa; if it 
cottkL have been eatabliahed that such had been 
bia Gomfmnfama^aad his, halMts« L^ihould hffiKe> bees 
atfaamed to lift. up my vxAcs iiL hij».dc£Biice. I 
aboald have M,U that, haveever hda. miBd might 
have been weak and disordered^ yet if hit>tt]ider<* 
stMuiiag siifficiently: eusiated, to be methad]caU|i 
acted^upon aa an inst^mept of malicevl &>uld not 
ha^e a^bed foi^ an ^ifiqiiittab but yiau find, cm^the 
contraiy, la. the case befQne> your diat notmth^ 
atanding the oppanui^y whicb the crown haaiiad^ 
aad which upoi^all such occaaions^, it justly, ^m* 
ploys to 4ote6t treaaoiK either .a^inat the peraon 
ot^theKiingror agaiaar his g£>veraqioiM^ no^ prm 
lakiicaKliaajbaMi a ble t» . fi au upf U i . th o ^fr i s aii ai» faa> 
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4iiiBc^iptkHH or mj one expvessibn ft^om which #•<>> 
lipllfy' could be infenrft^, whtlst the whole histoff 
if, lltkUfe repels j^B^m^uttttioii4 His cotfrs^ ill 
dUfeiice €^ the KiWMd his dominions^ and his 9f- 
$0:i^on lor hisison^ih ft«lch unaaswerable evideQ€«» 
111 jBfi^dcr ftloiid agftttisl th^. presomptioii ihut itc 
4Cli9t1to tiMS tke^^tttve with a jxiischletreus intentmi. 
1:/ To recar agaimio the ev^ldence o^ Mr^ Kich«4« 
«ip«i»^rli«r^-dtlfVeved most hoBorahk and intfHtrtWll 
IlirUj Birtpys 1 ttHajalf ana obliged 10 admit) that 
wAM,'M9^osk€atjUif% lor hims^ifr wh^n t^onpkd at 
0m mry tiiite .whfa «n oirert act of wkkedHessy i* 
-JK> e^ndeiKBie whtttuver to^ alter the ohYioos qAiaUl|r 
•£^4« Hiit^^aa^^nyillUod.^ If, f or iiiiia ac^) I 
jtight^imm now addretsiiig you^^ad fred the awa^ 
|^^ towards^ the rbox 9f: the^ Kii^-^^^oidf havmg 
teen^dragged und^r the orchestn^ Mid i^teured 
dor «iimi«al justice, I had said, th^ I had no itip* 
fendeir to kill ^e King, but Was wearfof mylift^ 
iittd mt^antto he coftdemned as gullly; would tatj 
feM» who 11^8. «ot. M^Hell insane^ confer that 
a»^ %^deCe«ee^ Gertatitly notf because it would be 
wkfttmt the whole fi>|fimdation of the prisoner's 
yrmoii#GondMo»; part of which it is eren difiii , 
cult to jippty ^dD^lf and dhrectly b)r strict eri* 
ite|i<^ Without taking bis tmdoUlked insanity into 
^onskkrMioRli because it is his Unqui^slaoniMe 
lastinuilf wbieh «lone stamps the -eff^lons of his 
laind irithi sincerity tmd m^^u^ttk - , . . ^ 

>Tte>id0%''«luKshffa8d iHipresafed i^^^ blit in 
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most confused imagie$) upon thk' unfortiiinate man^ 

I 

waS) that ^e must be destroytd^ but oug^t not to fle^ 
Btroy himself • Hfe once had 1^ idea of firing over 
the King's xarriage in thct^||U'eet; but then ^e 
imagined he should be immillately killed, which 
was not the mode of .propitiation for the worldf 
and as aur Saviour, before bis passion, had^oo^ 
into the gardjen to pra^t this faHent and afflipted 
being) after he bad tak^ii the infant out of bed to 
destroy it> returned also to the garden, sayiif)g, as 
he Afterwank > aid to the Dpke>of York, << that aitt 
<* was not over-— that a gi^at work was to be 
*V finished^"-- -and there ke remained in prayer^ 
the victim of the same < melaiicholy visitation. 

G^ntfejEneii> these ^a^ the &ct8.^ freed from.evea. 
the possibility pf artifice or disguise; because th^ 
testimony to support- them wiU be beydnd all 
doubt; and in contemplating the law of the 
cauntry, and the precedents of its justice, to 
which, they mtist be. applied, I find nothing to 
challenge or question— I approve cif them throHgli.. 
out— I subscribe to all that-.is writt^n^ by Lord 
HalC'^^I agre^.with all the authorities, cited biy 
the, Attorney -peneral froti^ Lor4 Coke; butabov/e 
ally I do most cordiaUy agre^ in the instance of, 
convkitions by which he illt^strated them in M% . 
able address. I have now lying before me the 
case of Earl FeiH^ers: /unquestiooably 4[here coi^d 
not be a shadow of doul^y and none' appears to 
have been entertained^ of his i^\\U I wish, ili« . 
deikl) nothing more than to 'commt the., two 
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e;t8C8; a&d so far airt I from disputing either thi 

pri&cf^e of that eondi^iBtiittk»iy or the evidence 

that mts the fi^undatron of itf that I in^ke you td 

et|nrine whether any two iDstaaces m the wtold 

body pf the criminal law^ arc more diMoetrladiy 

vpfoAte to each other^ thtin the case Of Earl Fc?^ 

rari amt 'diat now before yotf* Lord Ferrets' wim 

ditrorctdftom his wife by act of Parliament) and a 

fersoii of the name of Johnson^ who had been hit 

tt^wardf had taken^ part with tiie lady in that proN 

ceeding, and had conducted the biishttss in carry-i 

ing ttm act through the two Hooses. Lord Ft>^-« 

ners coosequemly v^ished to tofn him out of a finmt 

whicfi he occupied under bim^ but his esute being 

iiy%i^^ J&nson was supported by the trustees id 

Usrpossesaron: there were>*also, some dififei^nceil 

vtspecdng coid^mhies; and in consequence of botlir 

transactions, Lord Ferrers took up the m^t ykh 

lent re^iftmctit agatfist him. Let me here tyhr- 

seih^ gentlemen, that this was not a resentment 

fbun^d upon finy Uhuitmt not a resentment tat* 

e^tipon a distempered mind by falk^otts i|i>ages> 

buC^ependhlg upon actum €irtuikMtanc€9 and te^ 

fagWti; atid actifkg like any other^mfan unttr the in^ 

ftdence of maligniemt pstsaiom^ he ripealedly de^ 

ehired thathe would be revenged on A^« Johnsof^ 

fiwrlieirlady for the pMtt he had t»ken4ti^ depriving 

Mftt cd^^ti^'Conti^ct 'respe^i^ the mines. 

Ko# aupfme Lord Ferrers could^have showie^ 
tiHi«no ^Iferenclf wMr Mr. JohhsoA had* ever «1^ 
leiie4 regiari^ hl» wiis eft i^^-^tfiaff MW 
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had never been hi<i iite^ard<^«-andihiithefaad 0nl)r| 
frt)m delusion, believed ao when his ditiiation' in 
» life was quite different* Suppose, iftictherf that 'a^ 
Uluaivt imaginatixm had alone suggested to him 
'^at he had been thwarted by Johnion in fiis^cim- 
traet for these co^ min^ there never haVing 
been any contract at all for coal iiiines^ iiv short» 
that the whole basis of his enmity was without any 
Ibundatien in nature, and had been shown to hav^ 
been a morlnd image imperiously fastened i..u|>pn 
hismind^ ^uch a case asthAt would have ^Lhi* 
bited a character of insanity in Lord Ferrers^ eit- 
tremely different from tWt in which it was pre*- 
aented by .the eyidence to hjs p&Eas* Before 
THEM, he only' appeared as a man- of turbulent 
passions; whose mind was disturbed by no falla- 
cious images of things without ^dstence; whose 
quarrel with Johnson wa$ founded t//ioni?of^iM»off^ 
but upon existing focts; and wherse resentment 
proceeded^ to the fatal consummation wi^ dl the 
ordinary indications of jnischief and malice; and 
Wiio conducted his own defence with^he, greatest 
diexterity and skill. Who thez^ covrjun nousf 

THiLrliORP F^RREItS WAS A, MURSEREa? Whefi 

the act was doikvhesaid) ^^ I am glad I have done 
k« ' He was a villaini and V am revenged;'* bat 
when he afterwards saw that the Wound was pro* 
bably mortal) and that it involved coaiaequeoces 
&tal fo himselfyhe de:sired the surgeon ty> lake sll 
possible care of his patient-p^uid, conscious of his 
crime) kept al bay the men who came wiih ar^ 
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to Arrest hiMi sliowiilg^^ from the beginniflg^ tfi the 
^smdf^ nbthcQg tb^t does not. generally accompany 
vAms^ G;:ri]nc^fQF which h^ was condemned. He was 

• fiiiGS^edi lo:he sur^y to be a man suhiect to unrea- 

^ MnsJ>le prejudices^ addicted to absurd practices » 

^ wd agkated by violent, passion^; bat the act was 

]i«^ dcme ui)der the dominion of uncontrollable dis* 

ea^se; a»d^ wheth«r<the mischief and malice Wert 

.^ubslantiire^ or marked inlthe, mind of a man wlios^ 

i^assions bordered, upon^ or even amounted to iiw 

' 'jsaoHyi it 9id not convince; the lords^ that> nqder 
^ the ctrciin^tancesof the ca^e^ be was not a fit 

^ x^sject of criminal justice. 

• ' Iti^ the same manner, Arnold-, wha shot M Lord 

.t Ottslow, and wfre^wast)^eii at Kingston soon after 
.^e^Black Aet parsed (uv the accession of George I* 
Ijbrd Onslow- having been verj^ vigilant as a ml3i- 
gistfat^;n suppressing clttbs, which were* suppos* 
ed^o h^e been set on foot to drsturb the new go- 
f^^nnent, Arnold had frequently beenheak'dto 

, . declavei ibat Lbv^ Onflow would ruin his country ; 
aoid "although he appeared, &om the evidence, to 
be a^man of most wild and turbulent m^^ers) yet 
the pec|)>le>roi$nd Guildford, wh.6 knew him, did 
poi^Hi^ general, consider him to be insane* His 
counsel could not show, that^aiiy tfiOtbi^^eii^iim 
tiadevevcKyershadowed his understanding. They 
^CGitM nM. ^ow^ atf 1 9haH^ that just before he shot 
^litLord OnsloW) he had eMeavored to destroy 
bis olm betofed ctuld. It was a case of humahwe^- 
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• I might instance, also, the case of Oliver^ i^ho 
wits indicted for the murder of Mr, Wood^ a pot- 
ter, in Staffordshire* Mr. Wood had refiiacd hi* 
daughter to this man in marriage. My frietid Mn 
Milles was tounsel for him at the assises. - He 
h^id been employed as a surgeon alnd apothecarj 
by the ^ther, who foi^id htm ^s houne, and de^ 
sired him to bring in his bill for payment; when, 
in the agony of di^appoiiitment, and broodin^^ OT«r 
the, injury he had suffered, on his being admitted 
toltfr^ Wood to receive payment, he shot him ii^>^ 
on the spot. The trial occupied great part of the 
dsEy; yet, form;y own. part, I cjitoot conceive that 
there wa« any thing in the case for a jui*y tcTde- 
liberate on. He wa& a man acting upon^ existing 
/actsy and upon Ataman rcamtmtnta connected witih 
them. He was at the very time carrying on his 
business, which required learning and reaction, 
and, indetii, a reaeh of mind beyond ^e ordinary 
s^iifdard, being trusted by alt who knew him^aaa 
practiser m medicine. Neither did he, go to Jkir. 
Wtiod's underthejnffuenceof t//u9{o;t; but he went 
to destroy thelHe of a man w1k> was placed exaot^ 
ly in the circumatantes which the mind of the^ 
criminal represented l»m. tic went to execute 
vengeance on^him^ for refusing his daughter. la 
each a case there might, no doilbl, be passion jqi^ 
proaching^to fuenzy » but tibere wanted that charac* 
teriatie of madttesatDemane^te him fDofiyi crtmi^ 
Ml justice* 
There viras another instance of this desciiptiiMiit 
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t^ cas&of ft mdst unhi^p^ wdmaiw who was tried 
iv£«i^ for tHe^wrder of Mr« Erringtqn, who hud 
j^bce<Lsffid al)ai^Qned>er and thexhildren she 
tod. tor^e to biin. It must be a oonsolatipi^ to 
tba^ ^hp pf^eeuled her^ that she was acquittedi 
;cuhells at this time in a most, undoubted and de* 
f|l»r«i3>1^ stiite of msaoity; but I confess^ if I had 
|NBbQ«iSi$>qn th^ jury who tried her^ I should have 
entartaincid great doiibts and difUcukies: for id« 
ihin%h .the ttohapp^ woman had before. exhibked 
iMi2g^ii9Arkis^of insanity atising &om grief aiid 
di^^p^i^Uxient; yet she acted upon^.^/« and cit^ 
jpi|]n^((mre«f which had an fxitf^itir^,^ and which ^ere 
cai^jbea^^, upoathe ordinary principles of human 
4(c|i9Q^ to produte the n^st violent resentment* 
-iif^jf^mn^^taa A^jDig, j us^tca&t Mr^ offr And ma^ 
1^^ another wpman, or ta]^en her under his pro* 
tic^n,-^r jjpalousy waa excited .to such a pitch 
Mf^^^i&asfgiially. to.oyerpowisr her i understanding! 
Ibutit .when she; went to Mr. ErrtngtoD^s housiQ^^ 
wh^fje ahe^^pt him; she went with the eatpress and 
deliberate purpose of shooting him. That fact 
waa imquoi^Qnablef she wetat there with a resent* 
men|.lo]rig racing in hej^bo^omi l^oitomc^d on an 
e^iating fpundikuoi^i she did not apt under a.delum 
if^tif t^uU h9 hg^d di'serted.her^yt.^Vi be h!^d ntHi hut 
tciQil|,;reyfng^ upoi^him for an actual deaeriion; but 
stin the iuryrin the humane consideration of her 
^fij^ngfl} pronounced the ipsamty to |>e predomi* 
nant over resentment; and they acquitted her. 
%^iot;a(ie »up|^o^e (which would Ukeu it to the 
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i^%g^ tM^Core 4)s),>|bat she had ne^r^r cok^bitsd wjilk 
Mxr Erriogum; that .$he o^v^rhi^ had ^^Idrai 
l>7 hun; juad, conse^jieiitVjry thiit h£ n/either ba4i 
fiOT could ]^ossibl^ 4iaye deserted or i^Hria^d hf it« 
{^i me suppose^ in short, thjit ahe had never seen 
lum in her life,, but that her resent^^nt h^beeli 
foundc^d on the morbid deluaion that Mr« £iif^fr« 
ton, who had npv^r seen her,, had been iheiiai^^^ 
pi all her wrongs^nid sorrows; and that, uii^rihat 
cfitea^c^ impression, she had shot htm#. If' that h^ 
tieen the case, geptleinen, ahe woitld hais^ i^Mi 
acquitted upon the^ppeoing, and no jud^e^'Hi^fMd 
Jiave sat to try aiM^h jaxttise^ the act itw{fwmtik 
Mye been d^cUivdlf pharaQl6ritii<r-of madnesaf^ 
ea^ae, being founded upon nii^hing est8tjte§yH 
ctNairfiot h si ^ p iM jC e<& dg A ih^^aftitce, wT^ich tii 
^w re<|utres to" be charged and >rovedj^ii^ eveff 
^ase of mi:^rder,«i the feamdatiGirof a tcmyictkia^ 

' Let ttsnoirirecur to the cause We are ^iigA{^ 
in, and examine it upon those 'prineip^es by wKiiiil 
lam ready to st»|d or &11, in- 1^ jodg^ntlt^f ^e 
court.- . \.^^ 

• You have a man b^ot*e you who wlil^appeti!^ 
upon th^ evidence, to have received ihoae almoil 
deadly wounds ifhi6tk I deseribed to ftyvh pt^v^* 
ingthe imm^itlte and Immoveable^ effects whidll 
fMe eminie^t siSegeoor, whose name I have men- 
tioned, wiM prove that they could mrt but Imve 
produced; it will appear, that from that pe^od lie 
was visited with the severest paro)^sms of liii^* 
aess,«ad was repeatedly eoofinedwilii all thoHEO- 






c^OQftlvinii^lr^k is ni^estaiy to pitK:tise upon lanah 
ties^ yet whaiiftiquife (Eteciiive agat^th« itnpittai^ 
llttl^^f tr<^a8^«Sax&st the person of the King^ his 
Hpiitjir oeY'ep Jbrsbok 1^. ^ane or in^ne, h watt 
]llp^t>«ey eJ^amcterbtk; to love bi& sovereign and. 
M»ca uiitgy f altho« gh the delusioii9whieh distract* 
«l|fl|Ui^ were scnaetimea) inoihet re^ecU^ as cOA* 
Upl^torf^as they were violent* - . 

^^Of tkia> iDctinmteiief there was a ra#8t etriking' 
lliliiriiilii iin jiiTlj tbeTuesdi^ before the Thur»*' 
4«f ip^qn^sitio^, When: it ^rili be pfoved, that He 
fipsft^tot see one Trndet, who had beetr commits 
U^ W the Doke^f Portland as a lunatk. Thi» 
jVHoi, had taken^^ an idea>that our Savjour'^ stei^' 
mikd. advent V waA the ^ssoki^on (^ ail himiatt 
lUBrge^ w^ere iMt hand;, tod c o n ve f s ed* in* this sc)*aitt^ 
ei^i^idness: thiftmkeing itBel^#kh tlie^tnttaiite dls^ 
laskm of the pnsoneft be immediatelf broke out 
iq«Biiitbe subject of hisoiwapropitation and fmcti*^ 
jBBie fer Bi»i^nd> althouglv only the day befof^ he^ 
haii'exclainied^ that the Virgin Mai^ wasa wliore; 
timt Christ was » bastard; that God was a thief;^' 
aM" tbat he a»d this Truelet were to live wkhhini 
At White, Conduit House» and there to be eo^ 
tl^^on^ toge^r; fiismindf in? shorty was 'ovet^ 
pMered and ^vevwiielnted wfthdistracdon* 

The charge a^ns^ tite prisoner is the overt' 
afit<oiPcofnpas8fng.the} death of the King, in'^flt4ti|^' 
a-pitftpLat His Majesty-^-iian act which^oi^y^diff^nF 
from murdet inasmuch^as' tSte bare compassing is- 
efiiiA-% tkft vacooiaplMuncnt^ of* th«^ fi»digiiMir 
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purpose; ahd it will Be^^ot^r of&ce, under the ad^ 
vice jof the ji^^e, to dei^lde .b|F your -vesdict ti>- 
whicb of the two ilnpulses of the mit^.yoU re&s? 
the act in question: you .will have to de^^det whe^ 
ther you attribute it wholly to mtsch^ief and malicey 
or wholly to insanity , or to the One missing itself 
with the pthen I^ yciu find it attributabltf tp. aoiiF^ 
chief and malice on/s^, l]bt the man di^* liie . 
law< demands his death for the 4)ub]ic safety. : ^ 
you cpnsider it asconsc)ousf tnalic^land mischief- 
mixing itself with insaii^y^ I leave btm: in the^' 
hands of the couit. to say liow he is to^be cfealt 
with; it is a questipn too difiicult for ^e. I 4o 
not stand hei*e to disturb the Order of society^ or. 
tos bring confusioti upon my country; buty.if ^'om- 
find that the act was committed wholly under the.^ 
dominion of insanity; if you are satisfied^ that he 
"went to the theatre coptemplating htspwn de»truc«r. 
tion only; and that, when he fired the pistol, he • 
did not maUHottaly aim at the person of th:e King;^ 
you will then be bound, even upon the principles 
which the Attorney-General himself hui&anelj' 
und honorably stated to you, to acquit this n^st 
unhappy prisoner. 

If, in bringing these coBSiderations hereafter to . 
the standard of the evidence, any doubts should^ 
cccur to you on the subject, the question ibr.youi: 
decision will then be, which of the two alternatives . 
is the most probable— ^ duty which you will per- 
formJby the exercise of that reason of which, for., 
wise purposes^ it has plea^d Godjo deprive, the . 
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Bnfo|tunate man whom fou are trying; your 
PQond ufiderstandhigs will easily enable you to dia* 
inguish tnfirndtiea^ which are miafortunes^ from 
noiive»^ virhich are crimes. Before the day ends 
the evidence will be decisive upon this subject* 

iThere iS) however, another consideration which 
[ oughtdistsnctly to present to you; because I think 
that more turns upon it than any other view of the 
subjects naitiely) whether the prisoner's defence 
can be impeached for artifice or fraud; because I 
admit) that if) at the moment when he was appre- 
hended, there can be fairly imputed to iiim any 
pretence or counterfeit of insanity, it would taint 
the whole case, and leave him without protection; 
but for such a suspicion there is not even a shadow 
of foundation. It is repelled by the whole history 
and character of his disease, as well as of his life, 
independent of it* If you were trying a man un- 
der the Black Act, forshootingfat another, and there 
was a doubt upon the question of malice; -would it 
not be important, or rather decisive evidence, that 
the prrsoner had no resentment against the prose- 
cutor-^ut that, on the contrary, he was a man 
whom he had always loved and served? Now the 
prisoner was maimed, cut down, and destroyed, in 
the service af the King* 

Gentlemen, another reflection presses very 
strongly on my mind, which I 6nd it ditBcult to 
suppress* In every state there are political diffe- 
rences and parties, and individuals disr^'itected to 
the system of governinaent under which they live 
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t» subjects. There are not tnatiy «ucli^ I: ix^fStfjfi 
this country; but whether there Are imtny or aHf 
«>f such persons, th^re is one circumstance- whioh 
^has peculiaiij disttnguished His Majesty's life and 
reign, and which is in itself as a host in the pci- 
doner's defence:-— since, amidst "M the treasons 
'ttffd all the seditions which hav^; been charged on 
^refot^mers of gOTemment as conspiracies to dis- 

/tnrb U, no hfi^nd or roice.has heext Hfited up against 
the person of the King: there hfave, indeed, been 
unhappy lunatics wlio, from ideas too. often xnt^ 
ing themselves with insanity, have intrtided titet&- 
selves ii^to the palace— but no malicious attack has 
•ever been m^ade upon the king, to be settled by a 
^fial: His Majesty's character and conduct have 
been a safer shield than gi:iards or than laws. 
■r. Gentlemen, 1 wish to continue tt> that sacred liie 

' that best of all securities; I seek to continue it un- 
der that protection ^here it has been so long pro* 
i:ected. We are not to do evil that good may come 
of it; we are not to stretch the laws to hedge round 
the life sbf the King with a greater se^rity than 
that wdich the Divine Providence has so -happily 
realized. 

t^erhaps there is no principle of religion more 
strongly inculcated by the sacred Scriptures than 
by that beautiful and encouraging lesson of our Sa« 

^ibur himself upon cpnfideiice in the Divine pro* 
tectiom "Take no heed for your life, what ye shail 
>^ eati or whi^t ye shall drink, or wherewithal ye 
«««bi^l be W^0d} but 8Mk y« iitst the i^ngdifcn 
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^of^|M; and all these things shall be added irnta 
^ott/* Bf wfarich it is undoubtedly not intended 
teif 1R^ are to disregard the conservation of lifcy 
e#na neglect the means necessary for its susten* 
tii^oft; not* that we are to be careless of whatever 
iia«y contribute, to our conifort and happiness; 
bul^ that we should be contented to receive them 
as they are givep to us^ and not to seek them itk 
Oie Tiolation of the rule and order appointed for 
the government of the world. On this principle 
adthing can more tend .to the security of His Ma* 
jesty and his govemmenty than the scene which 
t&is day exhibits in the calm^ humane, and impar- 
tial adlHtnistration of justice ; and ifj in my part 
&t this solemn duty^ I hate in any manner Urea* 
7M»sed upcm the just security provided f6r the 
public happinesS) I wish to be corrected. I de» 
clare to you solemnly, that my only ZAtp. has been 
1^ secure for the prisoner at the bar, whose life 
smd death are in the balance, that he should be 
judged rigidly by the evidence and the law* I 
have made no appeal to your jpassions— -you have 
no right to exercise them* This is not even a 
case in which) if the prisoner be found guilty, the 
royal mercy should be counselled to interfere: he 
is either an accountable being, or not accountable; 
if he was unconscicm^ of the mischief he was en* 
gaged in, the law is a corollary, and he is not 
guilty; but if, when the evidence closes, you think 
he was conscious, and maliciously meditated the 
treason he is charged with, it is impossible to con> 
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ceive a crime more Tile and detestable; md I 
$houldconsider the King's life to be ill attended to^ 
indeedt if not protected by the £bll vigor of the 
lawS) which are watchful over the security of the 
meanest of his subjects. It is a most important 
consideration, both as it regards the prisoner^ and 
the community of which he is a member, den- 
tlemen, I leave it with you. 
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SPEECH 

FOR 

GBORG» 8TRATT0N, HEKBT BROOKS, 

CHARLES FLOYER, AND GBGRGB 

MACKAY, £Sqi7tRESJ 

▲S DSLITBItED Iir THlt COURT. OP KiNO's BENCH 
OW THE 5th DAY OF FSRRUARYy 17^0. 

THE following speech was one of the ear- 
liest of Lord Erskine's appearances at the bar^"* 
baling been delivered in the court of King's 
Bench on the 5th of February, 1780. It was^ 
not comprehended in the former volunves, be- 
cause the subject did not range within the title 
of that collection. 

Tkne now begins to cast into the shade a 
proceeding which occupied at the moment a 
gre^ deal of public interest a|id attention, vi^.: 
ii^,.|irte8t and iiliprv£^nment of Lord Pigpt, 
IpN^mor of Madras, by the majority of the 
^iNiii^ of that settle mernt, in the year 1776. 
. Ipi^lliejr recal to Europe.by the Directors of 
t^:|^i||,>|adia Company, ^ niotion was made 
in i|lp.Hk)use of Commons, for their proseeu- 
tioii^ b^r^ the^Attome^Geoeral, for a high.mi&- 
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Admiral Pigbt, the brother of Lord Pigot^ ii 
being at that time a member of the house, and a M 
most amiable man, connected -in political life ^i 
with the opposition party in Parliament, an ij 
extraordinary degree of acrimony arose upon , 
the subject, and the House of Commons came 
to a resolution to prosecute Messrs. Stratton, 
and others, in the court of King's Bent:h; and 
an infprmation' was accordingly filed against 
them, by the Attorney. General. They were de- 
fended by TMr. Dunning, and.the other leading 
advocates of that time, but were found guilty; 
and, on their being brought up to receive the 
judgment of the court, Mr. Erskine, who was 
.then only junior counsel, made the following 
speech, in mitigation of their punishment* 

The principle of the mitigation^ as maintained 
by Mr. Erskine, may be thus shortly described: 
Lord Pigot, considering himself as President 
of the government of Madras, to be an integral 
part of ity independent of the council^ refused to 
put a question f^r decision by the board, which 
the members of the touneil contended it was his 
duty ministerially to have done; and he also 
unduly suspended two of them, to make up a 
majority in favor of his proceedings. This act 
of Lord Pigot was held by the majority of 
the council to be a subversion and usurpation of 
the government, which they contended was 
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vested m the President and Cctmd/j and not ta 
the President onbf; and to vindicate the powers 
cf the government, thus claimed to reside in 
them, they caUsed Lord Pigot to be arreted 
and suspended; and directed the a.ct of the 
majority Offr council, which Loi'd Pigot refused 
to execute, to be carried in^ execution. It 
was, of course, admitted that this act was not 
legally justifiable; that the defendants wete 
properly convic^d, and^ust, therefore, re« 
ceive some punishment from the court; but^t - 
was contended in the following speech, that the 
court was bound to remember and respeci the 
principles which governed our ancestors at the 
Revolution, and which had dictated so ipanj 
acts of indemdly by Parliament, when persons, 
impelled by imminent necessity, had disobeyed 
the laws. ■'^., . ^ 

The defendants were only fined one thousamT^ 
pounds, wi|^out any sentence of imprisonment* 
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SPEECH 



FOR 



THE COVJfCIL OF MABELS, 



K 



IN MITIGATION OF PUNISHMENT. 



My Lord, 

1 REALLY do not know how to ask^ or 
even to expect, the attention of the court; I am 
sure it is no gratification to me, to try your Lord* 
ship's patience on a subject s# completely ex« 
hausted;.! feei, besides, that the array of couns^ 
assembled on this occasion, giv|is an importance 
and solemnity to the conviction which it little 
deserves, and carries the ail* of a painful resis- 
tance of an expected punishment, which it would 
be a libel on the wisdom atid justice of the court 
to expect. 

But in causes, that, from their public naturei 
have attracted the public notice, and in which- 
publi^c prejudices have been industriously propa- 
gated and inflamed, it is very natural for the ob* 
jects of them to feel a pleasure ifi seeing their 
actions (if Ihey will bear a naked inspection) re* 
peatedly st,ripped of the disguise with which the 
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aits of their enemies had covered theni) and to 
expect their counsel to. be, as t|»were, the heralds 
of their innocence, even after the minds of the 
judges are convinced. They are apt, Ukewisey 
and widi some reason, to think, that, in thi9 stage 
olia prosepulion, surplusage is less offensive, the 
degree of punishment not being reducible to a 
point like a legal justification, but subject to be 
softened and shaded away by the variety of views 
in which the same facts may be favorably and 
justly presented, both to the understanding anct 
the heart. Such feelings, my Lord, which I 
more than guess are the feelings of> my injured 
clieatS) must be my apology for adding any thiii|^ 
to what my learned leaders have already, I think) 
unfinswerably urged in their favor* It will be^ 
luy^verj unnecessary for me to fatigue your 
Lordship with a minute recapitulation of the. 
h&i%'y t shall confine myself to the prominent 
features of the cause* 

: The defendants are convicted of having assum- . 
ed to themselves the power of the government of 
Madras, and with having assaulted and imprison- 
ed Lord Pigot. I say, they are convicted of that^ 
becaus^} although I am aware that the general 
verdict of guilty includes, likewise, the truth of 
the first count of the information, which charges 
th^ obstruction of Lord Pigot in carrying into 
execution the specific orders of the Company, y,el 
it is imposfi^le that the general verdict can at all 
embarrass the court in pronouncing judgmeokt, it 
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being notorious qn the face of the evidence, first* 
that there were no direct or speci^c orders of the 
Company touching the points which occasioned 
either the original or final difi'erences, the Rajah, 
of Tanjore being, before the disputes arose, eveiv 
beyond the letter of the instructiolis, restored and 
secured. Secondly, that the instructions, what^ 
ever they were, or however to be construed, wcrt 
not given to the single construction of Lord Pi- 
golf but to him and tda council^ like alt the other 
general instructions (^ that governments 

The Company inclined that the Rajah of Tto# 
jore should be restored without infringing the 
flights of the Nabob of the Camatic; but /<ow sudb 
l»8toration and security of the Rajah could; or 
was to be efiected without the infringement of 
those rights of the Nabob which were not to be 
violated, the Company did not leave to Xht single 
dlficre^on of Lord Pigot, but to the determination 
of the ordinary powers of the government of Fort 
Saint George, acting to the best of their under- 
standings, responsible only, lij^e all other magi* 
strates and rulers, for the purity of their inten- 
tions. 

It is not pretended that the Company'slnstruc* 
tions directed the Rajah's security to be effected 
by the residence of a civil chief and council in 
Tanjore, or by any other civil establishment 
whatsover: on the contrary, they disavow such 
appropriation of any part of the revenues of that 
(Dpuntry; yet the resisting a civil establishment in 
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iifiJierSQn of Lord PigoVa uwi^n-law^ Mt. Ruaael^ 
$b0ined too by the Comfiany for a different and in* ^ 
4&»paiibl€ ^crvife^ ia the afiecific obatruction which 
*m^he burden of the^^^firnt count of the informatiany 
'md ^Mc^J^^iilefe attempted to be brought forward 
ifi/apf^t^gnruation qf the aaaumfition of the general 
qfthe government; the obstruction of what 
4ras iiot pnl^ not ordered by the Company, but of 
wlii^ tlieir orders implied) and in public cguncil 
'Wtve admitted by one of Lord Pigot's adherents 
lo imply) a diaapfirobation and prohibition^ 

The claims of Mr. Benfield, the subject of «D 

^Qch slanderous declamation without. proof, or 

;a^tempt of proof, and, what is n^re extraordihary^ 

.iritbout. even charge or accusation, are subject to 

Ihe/same, observations: the orders to restore the 

^Itajali to the possession of his country, certainly 

4td iU>t express, and if my judgment does not 

miskud me, could not imply^ a restitution of Ihe 

crops sown with the prince's money, advanced to 

.^the inhabitants on the credit of the' harvest, 'with« 

out which, universal famine would have eiisued.^ 

H^ the N^bob, indeed, seized upon Tanjore 

in defiance of the Company, or even withcmt its 

counteimnGe and protection, he wquLcL no «loubt| 

have been a maid fide possessor quoad all trlShaac* 

ttons concerning It with the Company's setwants, 

^whatever the justice of his title to it tliight ih 

. reality have been; and ihe Company's governorSf 

in restoring the Rajah,. paying no i?espect to .auch 

.. Daurped .p^tsessiofir wotdd h^fi« vll^ juatlGable 
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in tellti^g any European who had lent his money 
on the security of Tanjore— Sir, you have l^nt 
your money with your eyes open, to a per8on> 
whose tiite you knew not to be ratified by our 
approbation, and we cannot, therefore, consider 
cither his claim or yours derived from it»^ But 
when the Nabob was put into possession by the 
Company's troops; when that possession 9 so ob* 
tain^9 was ratified in Europe, at least by the si- 
lence of the Company, no matter whether wisely 
or unwisely, justly or unjustly; and, after the Na- 
bob had been publicly congratulated upon such 
possession, by the King's plenipotentiary in the 
presence of all the neighboring princes in India; 
f confess 1 am at a loss to discover the absurdity 
(as it has been called; of the Nabob's pretensions^; 
sQid it must be remembered, that Mr. BenBeld's 
derivative title was not the subject of dispute, but 
the title of the Nabob, his principal, from whence 
it was derived; I am, therefore, suppoi^tcd by the 
report of tlie evidence, in saying, that it does not 
appear that the differences in council, arose, were 
coniinued, or brought to a crisis, on points where 
Lord ' Pigot had the. Cotnpany 's orders, either 
express q|r implied, to give any weight to his sin- 
gle d^pihibn beyond the ordinary weight allotted to 
it by the constitution of the settlement, so as to 

• Am 

.- ^- » 

justify the court to consider the dissent of the 

'majority from. Am meaauresj to be either a crimi* 

naK resistance of the President, or a disobedience 

of the Comfpiany'& specific or general instructioiM. 
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TIais pen&^^s ^be grot coantlof theitilbrmadoiiy 
f^wm if it had been a .setter <^ charge! But mucb 
iif»nfi^i» behind^ I knovr it is not enough that the 
G^pmwifV orders were aot specific touching aajr 
0f :the^duitS'^«ia irhtch the 'di€erences arose, -op 
thai they were silent touching the property of Hie 
S«Q|» of /Banjore, or that the Nabob's claim to it 
ligj^ih^ MST^hhptf or eveiivthe rea&ty of justice; 
I^jM^iit that It is not »ifi&dent that the defendants 
kfsA#^ lai^|68t^d most liberal discretion to exer- 
ciiBf if that «^scretion should api[>ear to have been 
9lL^fi4 fe^ bad) oprrupt, or selfish motives; I am 
Ij^re^'that it would be no argument to say, that 
tbej^pts <pharged upon them were done in resis- 
^im^ oi Lord P^t's illegal subversion, if it could 
be replied upoii me, and that reply be supported 
hjiisi^4«Bc^ that such subversive acts of Lord 
^^^ty though neither justifiable nor legal, were in 
l^od^le opposition to their corrupt conibinations. 
LIreidy ^dmit that, if such a case were established- 
i^llinst me, I should be obliged to abandon their 
deli^ce; because I could apply none of the great 
prii^Qi^le& of gov^n^nent to their protection; but, 
iC^bey are clear of such in^putations, then I can. 
and will afiply them alU 

My LcH'd, otthis bad intention there is no procrf's 
napfoof did^i say? there is no charge!— I cannot 
reply Co blander here. I will not iiebase the purity 
of the court by fighting with the phantoms of pre- 
^ice and piirty, that are invisible to the sedate 
m^Mlbf^ eyp of justiceMf it had b^aa private^ 

P 
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Cause, I would not hftve suffered my clieat;S) as 
far as my advice could have inBu^nced, to have 
filed a single affidavit in support of that iptegritf 
ivhich no complaint attached upon, and which no 
evidence had impeached; but, si»ce they were 
bound like public victims, and cast in^ this iwt^ 
liace, we wished them to come forth pure and 
white; their innocence is,, thereibrei witnessed be*- 
fore your Lordships, and before tlie world, by 
their most solemn oaths; and it i&sur^y no gr<eat 
'boon, to ask credit for facts averred under the 
most sacred obligations of reli^Ti, and subje<:t to 
criminal retribution even -ifttfe, which you are 
bound, inthe absence ^f proof, not only in duty a(^ 
judges, but in charity as men, to believe without 
any oaths at all* 

They have denied every corrupt motive atid 
purpose, and every interest, directly or indirectly, 
with Mr. Benfield, or his claims. But, say« Mr* 
Rous, Benfield was a man of straw set up by the 
J^abobs be it so;-— they have positively sworn that 
they had no interest, directly or indirectly, in the 
claims oithe J^tabob himself; no interest directly or 
indirectly, in the property of the crop of Xanjore; 
no interest, directly or indirectly, beyond their du« 
ty, in the preference of Colonel Stuart's appoint- 
ment to Mr. Russel's; nor any interest, direct or 
indirect, in any one act which is the subject of the 
pTOsechition, or which can, by the most collateriEtl 
direction, be brought to bear upon it. Such are 
tke^fiBdaTits; and, if they be defective, the defect is 




MR. ^RSK^INE'S : S^EC HB9. ^ 

im Mw ' T^«^ protested, tjietr innocence to n$y their 

co^sely 1^4 telling us ibat there was no form in 

"^le^ language could convejr asseverations of the 

•purity of «heir motiy^5 which they could not 

. ^nh a safe conscience subscribe to, they left it to 

I iir to frame them in terms to exclude all evasion. 

f "' ■- Bwt drcttmstance^ come in aid of their credit • 

stronger than mil oaths: men may swear falsely; 

\|nen inay be perjured, though a court of justice 

cannot presumie it; but. human nature cannot be 

perjured* They did not do the very thing, when 

' they f«ot thc^ government for which they are sup* 

posed to have usurped it. The history of the world 

^les not aSbrd latn instance of men wading tbror.^h 

l^ilt foi^ a purpose which) when within th^r grmp, 

they never seized or looked that way it lay. 

Whef^ Mr. Benfietd first laid his claims before 
the boardi Lord Pigot was absent in Tanjore, su)d 
Mr* Stratton 'was the legal governor durii^ his ab- 
sence^ who mig^t therefore have, in strict regula,- 
rity» proceeded to the discussion of them; bu( he 
" referred them ba^k to Lord Pigot ^ and fiostfloned 
t^ dUcuMon tUi'hia returns when, on tbat dis* 
cussion^ they #ere declared valid by a legfl ma^ 
jority, they neither forced them$ nor threatened 
to force them on the Rajah, but only, recommends 4 
ed it to him to do JAisttce, leaving the time and the 
' manner to himself; and, when at last they assum* 
ed the government, they did not change their 
toAe with their power; the Rajah was left uare* 
tfiTfined as beforei and} arMiVAsur, the cUlnvure- 

# 
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main hi the same situation in whicii they stood at ^ 
the commencement of the disputes; neither the 
Nabob nor Mr. Beniield have derive^ the smaifest 
advantage or support from the revolution in the 
government. 
This puts an end to all discussion of Indiafi 
* politics, which have been artfully introduced to 
puzzle and perplex the simple ments of thi«' 
cause; I have no more to do with the first or 
second Tanjore war, than with^the first or second 
Carthaginian war; I am sorry, however, my aln 
sence yesterday in the House of Commons |M'e- 
vented me from hearing the history of them, be- 
cause, I am told, Mr. Rous spoke vi^ith gt*eai 
. ability, and, I am convinced ffom what I know of 
his upright' temper, with a zeal, that, for the ino«* ^ 
ment, justified what he said to his own bosom; 
but, if I am not misinformed, his iseal ti^as his 
only bfief; his imagination and resentment 
spurned the fetters both of fact and accusation, 
Bnd his acquaintance with Indian af^aiir's^ enabled 
him to give a variety to the cauw, by plausible 
eircumstanees, beyond the reach of vulgar, igii6» 
imnt maliee to invent* It was calculated to do 
ttmch mischief, for it was lob h)ng to be remem- 
bered, and too unintelligible to be refuted; yet I 
am contented to demand judgment on my clients 
oh Mr* Rous's terms: he tells yOur Lordship, 
that their intentions cannot be^ known till that 
time when the secrets of dSX human hearts shall 
be revealed, and th^n, in the very sanife bpeath^ i 
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ter calls for a punishment as if theyi^were revealed 
tfreadjT. It is a new, Ingenious, add summary 
node of prqceeding— -//r^rmum remedium^ an assize 
of conscience. If it should become the practicef 
which, fr^m the. weight of tny learned friend, I 
kaVe no manner of doubt it wilU we shall hear 
nch addresses to juries in criminal courts as 
^thls:-— geptlemei>i I am counsel for the prosecu- 
tbn, and I niusl be candid enough to admit that 
the charge is not proved against the defendants; 
there is certainly no legal evidence before you to 
entitle the crown to your verdict; but, as there is 
little reason to doubt that they are guilty, and as 
this deficiency in the evidence will probably be 

' stifiplied at the day of judgment, you are well 
warranted in convicting them; and if, when the 

^ di^ of jiidgment comes, both you and I should 
turn out to be -mistaken, they may move for a 
Bcw trial* 
This was the general argiiment of guilt; and, in 
the fiarticuiaruy the reasoniiig was equally close 
amd JogicaL How, says Mr. Rous, can it be be* 
%yed tliat the Tanjore crop was not the corrupt 
foundation of the defendants' conduct, when it 
appears from day to day, on the face of all r he 
consultations, as the single object of dispute? 
That it was the object of dispute, I shall, for 
argument's 8ake< admit; but does Mr. Rous's 
conclusion follow from the admission of his pre* 
mi&ea? ^1 w4Al tell him why it does not; it is so ' 
very j^iir a reason that^ whea he hears it> ht 
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viil be .astonislied he did not disQOv^r it himselfi li 
Let me remind him) then, that all the inference^^ 
which connexions with the JSTabob so amply supw '^ 
plied on the one handj connexions with the Hajah ^^ 
would as amply have supplied on the other. . If « 
the Tanjore crop was the bone of content iott, ^he' ;^| 
Rajah) by keeping it, had surely the same oppor*'^ ^ 
tunity of gratitude to his adheretus> that the"^^^ 
Nabob had to his by snatching it from him* The" t 
appointment c^ Mr. Rvsskl, to the residency of \ 
Tanjore"— Mr* Russel, the friend^ the eonfidttntf 
the son-in-law of Lord Pigbt— >was surely as good \ 
a butt for insinuation as Colonel Sttu^ty for the ' 
'Sfhole eounciU The ball might, therefore, have 
been thrpw back with redoubled violence; and I 
need not remind the court, tliat the cauae was 
conducted on our part by a gentleman whose ^^ 
powers of throwing it back it would be folly in 
me to speak of; but he nobly disdained it; he said 
he would not hire out his talents to scatter in« 
sinuation and abuse, when the administration of 
right and justice did not require it; and his 
clients, while they received^the full, faithful, and' 
energetic exercise of his great abilities, admired 
and applauded the delicate manly rectitude of his * , 
conduct; they felt that their cause derived a dig- 
nity and a security from the man, greater than 
the advocate^ and even than 9uch an advotat^i 
could bestow. 

I shall follow the example of Mr. Dunning. 
€tocl forbid) my Lord) that I should insult the 
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ashed of a brave; m%in, who, hi other respects, 
' deserved Mrell of his ooilntrf; but let me remind 
^le gentlemen on the other ^de, that the honor 
of the iiiYiif G is as sacred a call on humanity and 
jui^ee as^ the memory of the db jtd* 

My Lordv the case; thus strifyped of the false 
fGolors thrown upon it by party defamationt 
fltam^ ^p6n pYunf and simple principles^ and I 
^iall$ therefore, discsss it in the same arrange^ 
men t which your Lordships pursued in summing 
ap the evidence to the jury at the trial, only siib* 
stttiitTng alleviatic^^or justification. 

^ir^f In whom did the ordinary powers of the 
government of Madras reside? 

Secondly, What acts were done by Lord Pigot^ 
subversive of that government? 
'Thirdly, What degree of criminality belongs 
to the confesselRy illegal act of the defendants, in 
a^mning to themselves the whole powers of the 
government, so subverted^ I say, so subverted j for 
I must keep it constahtly in the eye of the cdurt, 
diat the government was subverted, and was ad^ 
tifiitted^by your Lordship, at the trial, to have been 
subverted by Lord Pigoty before it was assumed 
}yf the majority of the council* 

First, :then, in whom did the government df 
Fort^aint George reside? And, in deciding thiil 
(lUeaiion, it will not be necessary to go, as some 
have done, iMki the general principles of govern^ 
menti or to (Compare the deputation of a company 
4f m^Fchahts with great political govemmj^itsi 

« 
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cither ancient or modem. The East India Com- 
pany being incorporated by act of Parliament^ 
derived an authority from their charter of incor- 
poration, to constitute inferior govemments, dc- 
a)endant on them for the purposes^ of managing 
their concerns in those distant parts: had th« 
Company, at the the time the charter was grailt* 
cd, been such an immense and powerful body at 
it has since become, from the trade and prosperity 
of the empire, it might have happened that the 
forms of these governments would have been ac- 
curately chalked out by Parliament, Mid bee» 
made part of the charter; in which case^ the 
charter itself wbuld have beefl the only place to 
have resorted to for the solution of any question 
respecting the-povrers oi such governments, he- 
cause the Company, by the general law of all 
corporations, could have made ^o by-laws, or 
standing orders, repugnant to it; but, od the 
other hand, the charter having left them at liber- 
ty, in this instance* and not leaving prescribed 
constitutions for their territorial governments in 
India, there can be no possible place to resort la 
for the solution of such questions, but to the com- 
missions of government granted by the Company; 
their standing orders, which niay be considered aa 
fundamental constitutions; and such explanatory 
instructions as they may, from time to time^ have 
transmitted to their servants for theifegulacion of 
their conduct; by these, and th^se alone, must 
every dispute arising in the governments of India 
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It detertnined, ciccept s^ich as fall within the cog^ 
nizaBce of the liict of the thirteenth of George the 
Thirds for the regulation of the Conkpan^r's afFairS) 
as well in India as in Europe^ 

First, then, as to the commission of govem- 
moiit, where the clause, on which they build the 
most, is made to run thus: ^^ And to the end that he 
«^ might i)e the better enabled to manage all the 
<< affairs of th£m the said Company, they appoinf- 
'*^ ed certain persons, therein named, to be of their 
*^ council at Fort Saint George." These woi-ds 
would ceiFtainly imply the Presideiit to be an inte- 
gral «&d sdbst«^ti¥e part, dlMinct from the council; 
hat, unfortunately, no such words «re contained 
la the comimssiQTi of government, which speaks 
a very different language, almost in itself conchi- 
sfve against the pi'oposition they wish t^ establish. 
Thtt words are, ^^ And to the end that the said 
^ George Lord Pigot might be the better enabled 
'^ to manage ali the affairs of us tbe said Compa* 
^ ny> wl: da constitute and ordaio George Strat* 
<^ ton, esquire, to be second in our council of 
•* Fart Saint George j to wit, to be next iSr 
<* TH». ConreiL after our said President George 
<< Lord Pigbt. It is impossible for the English 
language more plainly to mark out the Presi- 
dent to be merely Mcr :fir^ in council, and not an 
integral substatidyc pa?t^ assisted by a cctmcU; 
fBHTy i« such case, Mr. Stratton, the senior cotm- 
aeU<lf, wouldf^ it is^ a^ppre bended, be called th^ 
Jhr9$in^9»n&iti inslead of the sttoad m catmciH 
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to wit, next after the President; and this clause m 
f\e Gommission^ so explaihed^ not only goes far 
by its6lf • to resist the claim of independence in the 
President, but takes. off from the ambiguity and 
uncertainty which would, otherwise cloud the con- 
struction of the clause that follows, viz. "And 
« we do hereby give and grant unto our said Pre- 
•* sident and Governor George Lord Pigot, and to 
** our council afore-named, or the major part of 
" thetn^ full power and authonty, &c.'' The Pre- 
sident and council being here named disttnctlyr 
the word thentj without the foregoing claus^t 
might seem to constitute the President «i mt^ 
gral part, and separate from the council; but the 
Pj'esident, havingbeen before constructively Xk9.mtd 
as the Ji^st in council; Mr# Strattonj though the 
senior counsellor, being expressly tiamed the 97^ 
condy it is plain the word them signifies the majo* 
Yity of such council^ qf which the President is the 
first t and who is named distinctly, not only by way 
of pre-eminence, but because all pi|b|ic bodies are 
called and described by their corporate names, 
and all their acts witnessed by* their common 
ieals, whatever their internal constitutions may 
be* No heads of corporations havet by tlie com- 
mon law of England, any negative on the pro- 
ceedings of the other constituent parts, unless by 
express provision in their charters; yet all their 
powers are given to ttiem, and exercised by them« 
in their corporate names, which ever makes ttie 
head a party, although he may be dissentient 
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1^ Ite act that receives authority from his 

< T^e ^tsndiQg orders of the Company, published 
ll l6S7y and IT03, which may be considered at 
lliidail&entai constitutions, are plain andunequivo- 
(^fStr- they enjoin, «< That all their affairs shall be 
^tmnsacted in coimciL, and ordered and man- 
ti^ed ^ the MAJORtTY of the cotifciL shall 
€^lermine, and not otherwise on any pretence 
f^whateoevcr." And again, ** That whatever it 
'^^igreed on bjr the majority shall be the order 
*H>y which each one is to act; and every indi- 
*|^^fcdiial person, even the diseentera thevwelveM^ 
^#re to perfoirm their parts in the prosecution 
!^ tbercof/*^ 

The agreement of the majority being denomi* 
|i%ted. anoRDBR^shows as clearly as language can 
dojt that obedience is expected to their determi* 
nation; and it ia equally plun, that no constituent 
paember of that govcrtiment can frustrate or coun« 
teract such order, since each individual, even the 
di99enter9 therMelve$^ are commanded to act in con 
ibrmity to it, and to perform their parts in the 
|»rosecution thereof* In speaking to dispassionate 
men, it is almost needless lo add any arguments 
to show that the President's claim to refuse to put 
liquiestion, adopted by a majority of council, stands 
tipon the Very same grounds as his claim to a ne- 
gative on their proceedings, and that, if the first 
he overturned, the second must fall along with it; 
' fe^if he be notan integral part of the government, 
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and his concurrence be consequently not necessary 
to constitute an act of it, then his ofHce as ^resi- 
denti xuUh rcBfiect to putting qucBtions^ must necea^ 
sarily be only ministerial, and he cannot obstruct 
the proceedings by refusing to put them; for, if h€ 
could, his power wouM be equal in effect to that of 
an integral part; and it would be a strange soleciiftm 
indeed, if, at the same time that all the ikffair^ of 
the government were to be managed and ordered 
by the opinions of a majority, the President could 
pceveDtsuch opinicms from ever being cpHected; 
and, at the same time that their acts would bind 
him, CQ\ild prevent such acts from ever tsjung^ 
place* But it is altogether unnecessary to explaini 
by argument and inference, that which the Compa- 
ny, who are certainly the best ju4ges of their own 
meaning, have explained in absolute «nd unequi* 
vocal terms by their instructions sent by Mr. 
Whitehill to Madras, explanatory of the new com* 
mission, by wliich they expressly declare the go* 
vernment to be in the major fiart of the councti^ 
giving the President, or the senior counsi^llor in 
his i^sence, a casting vote, and directing thai 
every question firo/iosed in writing hy any number ^ 
council^ shall be fiiU by the Governor ^ or, in hia^ ab* 
Mence^ by this senior member acting as President for 
the time being; and that e-very que^tiony carried by^ 
a majority^ shall be deemed the act of the President 
and counciL Indeed, the uniform determinations 
of the directors on every occasion where ih> ques* 
tkm has been referred to them^ have been in. fa* 
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iim«f Che majanityi^f cotincU; even so late 4S Uie 
tut t^^Aprit, \777y»u69equent to thi diturbmnee9 
01; i!fa^ra«, it willJbe found "opoa their records to 
tjtsil^ been ; resolved 4>7 ballot) << 7%a< the powers 
%CQnt€ndcdL for MTid assumed by Lord Pigoty are 
^jicitker known in the constitution of the Comfiany^ 
^mw^Jauihorized btf chorter^ nor warranted by any 
^v^tiers or tnatructions of the court of director**** 
I^is dear^ there foref beyofd all controv^rsf, that 
iMillrestde&t and council were,at all times, bpund 
ami. oonduded by the decision of the majority), 
l^tdtbat it wi^shis duty to put every questioapro- 
pfised J}y any iviember of the board« 
; Sad these regulations been made part of the 
neitf coniniission, they might have been consider- 
ed as a nefv establishment, and not as a recogni-^ 
tioa of the J5brw<?r government; and consequently 
such regulations;^ubsequent to the disturbances) 
could beiK) protection for the majority acting un«. 
^Ah^f(^Tfiex commission; but the caution of the 
St India Compwany, to exclude the. possibility of 
8Ut#?a construction^ is most striking and remarka* 
ble: sitting down to frame a new commissiojn un« 
di^ the- immediate, pressure of the diflltulties that 
had. arisen from the equivocal expressions of the 
f^^rner; . they, nevertheless, adopt and preserve 
tj^e Viery s^me v^ords in all the parts on which the 
depute arose, the two commissions difierin|^in 
Bothii|e| except in the special preamble restoring 
Lord Rgotj and the object of this caution is self* 
eyldieat) be!|a^ae> il^ instead of thus presefvingdus 
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tatne fomif and seodiDg out coUaleral instrtidl 

to explain it, theyr had rendered the new^W^m 

tion TOore precise and uneqoi vocal by ne'W-fi 

ff exftreaaioni'it would have carried the appear 

of VLnevf^ efttablishment of what the govemn 

^bwild in /u(uredei and not as a recogpiition 

de&iiti<»i of what it alwaya had been; but by 

tising the same form of commission, and ac< 

fAivytng U with explaaatory regulations, the^ 

y<md all dispute, pronounced the former con 

siOi)L always to. have implied what they expr 

declare the latter to be, as it is impossible to 

pose that the Company would mal^e use . o 

same form of words to express delegations o 

ihority diametrically opposite to each 6thjer* 

taking it for argument's sake, to be a new 

blishment rather than a recognition, still i) 

strong protection to the defendants. If the ( 

tion^ indeed^ was concerning the regularity 

act done by the majority, without the Presi 

coming before the court by a person claimi 

franchise under it, or in apy other civU s 

where the constitution of the goveriiment w 

issue, my argument, I admit, would not hole 

court would certainly, in such case, be oblig 

confine itself strictly to the commission of go 

ment, and such explanatory constitutions as 

prej^edent to the act, the regularity of whicl 

the subject of discussion; bqt it is very d^ 

when men are prosecuted criminally for sut 

iag a coAsutution) and abusing delegated au 
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1^ ^MjF Jiirei^iiot. t9 vbe.$\imshed> I trust, ior tbt 

iMsui^tyi*^ their employers' commissions, if th^y 

)K|i!fe<teeii S>rtuiiate>€aoagh, notwithstanding Bitcb 

iliiDttri^, to coos^ue them as they were intendttd 

If ^their authorsi if their ^aployers declare, even 

t^r «ii act done, M»« U what we meant shoiddbt 

limg&vetnmfnt^ that ought la,be sufficient to sane- 

Hom pFeviMid acts that correspond with tuch de* 

^^aratlons, mere especially declarations made on 

^^purjiif the occasion wliich such previous acts 

l|ad' produkcje^; for otlier wise this monstrous sup* 

position must be admitted, viz. that tlve Com* 

pany had enlarged th^ power of their servants, 

^Jbecmuse they had, in defiance of tl^eir orders, as- 

"^^imed them wl^en they had them not; whereas, 

€le reiCaonable construction of the Company's sub- 

8^l|ueiii proceeding, is l]>i&: it ia neceaaary that 

oun^eoiutfiiy on the.Primdent^a rrjuamff^^to fier/orm 

Ms duly^ arhould hgve at^ch powera of acting wiT^« 

^OUT HIM, aj^ they have aaaumed in the bate emer^ 

gfncy; the odscurity of tntr commiaatonaand inatrut^m 

Hans haa afforded a^f&etence of rtaistancej which 

haa ohli/fed our aervanta either to aurrender the 



^' ^fmrit <if their truata, or to violate the forms toprejr^ 
vtntt 'a0xh diafiutea in /uturey we do thdtj hitherto 

^- TOiwown j we make a regular form ^ government f 

iind^ 0jth€ aanie time^ ftrei^rihe a rule qf action in 

^ leaae k ahould not act ufi to the ^nd i>f ita /ireaentHn^ 

» . . ' ' ■* • , - ' .. 

' Mtitution^i:o prevent an exercise of diacretion aiwaya>f 

if paaHhh^ to be avoided in every govehitnent^hi$ 

%u>im:§apecudiy in atkh aa are auhordinate* There? 
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fore, my Lord, whether the late itisfrucdoifs be 
considered as explanatory^ or ■ enacting, ^thef 
ought to be a protectiott^ td the defendaftts tw « 
criminal courts unless when their enlployers arfe 
the prosecutors. Nllther Parliament^ noT the 
Crown, ought to interfere; but, as they hare ddne 
ft, no evidence ought to have convicted them of 
assuming the po\^ers of government, -aiid obstruct 
Sng the Company's service, but the evidence of 
the directors of that Company under wliom they* 
acted. They ought not to be judged by blind re- 
cords and parchments, whilst the authors ^f them 
are at hand to explain them* It is a shocking ab« 
surdity to see Hien convicted of abusing trustsy 
when the persons who gave them are neither pro- 
secutors nor witnesses agaihst them. 

The ordinary powers of the government^of 
Madras being thus proved to have resfded in the 
toajority of the council, it now; only remains to 
show, by a short state of the evi^Jence, the neces-. 
^ity which impelled the e^ttraordinary, and other-' 
liaise unwarrantable exercise 'of such powers in 
suspending and imprisbning Xibrd Pigot;rfor they 
Bnce more enter a protest against being thought 
to have assumed and exercised such power as 
incident to their commission, while the govern*^ 
snent subsisted. It^ is their business t(|^$bowi ^ 
that, as long as the government continued to 
subsist, they faithfully acted their parts in it ; and 
that it was not till after a total subversion of it, by 
an arbitrary suspenstoa of the governtng paweraff' 
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they asserted theil* own rights, and restored 
{^yemment by resuming them. 
'^^n the 8th t>f July, Lord Pigot refused, as Pre- 
, to fmt a:que9tion to the board <upon the re» 
motion ofa/member), for rescinding a reso* 
HtkHi. before entered into. This refusal left the . 
Injprity no choice between an absolute surrender / 
Af their trusts, and^tm exercise of them without 
Mr^ ministerial assistance; there was no other 
inierdatiTe in the absence of a eu/ierior coertive 
minority ^ to cotnfiel him to a afiecific fierfoifnanee 
^j-kU duty; but they proceeded no farther than 
,1lieiyecessity justified; they ^id not extend the 
ilTegularity (if any there was) beyond the poUticaji 
i^ency of the occasion. AUhough their ^on« 
s^iitional rights were infringed by the Presi- 
(i^Dt's ctaim^ they formed no plan fQr their 
(^Heral Tindication; but contented themselves 
wt^ declarinj;, on that particular occasion, thati 
a^ the government resided in them^ the President 
fliijeht not'to refuse putting the question, and that 
t|| i'eaolution ought to be rescinded. 
fPrtien the President again refused to put the 
^^opStipn in the month following, for taking into 
deration -the draughts of instructions to 
leT Stuart (which ^wa^ the immediate caus^ 
Uhe disturbances that followed), they again 
d the €ame .moderation, and never dreaijn^ 
fert^r vipdicatiootof their authority* th^ 
than should beoome absolutely necessary 
pfgmuiiil^ of the imats 4eli%&ted tq 
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them by the Company, which they considet%d it 
to be treachery to desert* They lamented the 
necessity oF departing even from form; and, 
therefore, although the President*s resolution to 
emancipate himself from their constitutional con- 
trol, was avowed upon the public minutes of the 
consultations) they first adjourned without coming 
to any resolution at all, in^ hopes of obtaining 
formality and regularity to their proceedings, Ij^ 
the President's concurrence: — disappointed in 
that hope by his persevering to refuse, and driven 
to the necessity of either. surrendering their le- 
gal authority, or of devising some other means of 
exercising it without his personal concutrence, 
haxfing' (a* before observed) no'' process to cofn/i^l 
him to give it, they passed a VQte approving of the 
instructions, and wrote a letter to Colonel Harper, 
containing orders to' deliver the command to 
Colonel Stuart; but they did not proceed to sign 
it at that consultation v still hoping, by an adjourn- 
ment, to gain Lord Pigot's sanction to acts legal 
in all points by tjie constitution of thl^ goYecn- 
ment, except, perhaps, in wanting that /orm which 
it was his duty to give them. 

The use which Lord Pigot ma^de of th^ slow* 
ness of the majority to vindicate the divided rights 
and spirit of the government, by a departure fa?6m 
even its undecided forms, notwithstandingr^tii^ 
political necessity which arose singly frdm hSi 
«wn illegal refusal, is very luckily recorded hf 
(bie of his Lonhhip'e particular fiietida iD-cioiiiii 
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l» and a patty to the transaction, as it would 
\^t been, otherwise, too mtfth to have expected 
fySL credit to it from the most iiapartiul mind. 
- **^ It had been discussed,*'^ says Mr. Dairy mple, 
;« before the coundl met> what measures couM^ 
'*^ be taken t<^ support the government established 
^ by' the Company, in case the majority should ^ 
^ s^ll persist in their resolution to come to no ^ ' 
** cotnpromise or reference of the matter in ques- 
^ Uon, to the decision *of. the court of du^ectorsj 
:^biit to carry things to extremity. One mode -» 
" occutrred to Lord Pi got, viz. by putting Colonel 
.* Stuart in arrest if he obeyed an order without 
*' ihe .Governor's concurrence. To this many 
^ d|>jections arose. Colonel Stuart might contrive 
?* to receive the orders without the garrisoni 
<* ai>d^onsequently,^^by the new military regulaf- 
^ tionS) not be liable to the Governor's arrest; Vf 
** he WAS arrested, the m^ijority would, of course, 
^ refill to issue^ a warrant for a court martial, ' 
** and eotifusion and disgrace mtust be the eonse* 
<* quence. ' . ' 

« Ybe only expedient that occurred to apy of 
-*< us, ^Eiji^, to ground a charge in case of imakiilg * 
^ Ihetr declaration in the name of the councili 
^ i|i$tead of the President and council; but here «^ 
(k aii apprehep^on arose, that they would see. this « ' 
*< vimpfopiriety, 1^ expvess their order^ not in the 
;^ namis fA the council, as they had hinted) but in 
/4l the name of th^ President and council, main* 
4i iiiniilg tha^the nia|«cU^ copatituted tb^ e%jb^ 



« board brPr^e^dent and coiincil. In this case, we 
"Vc couG^4evlse no m<iasure to be piirsued consistent 
" with tfee rules^of the service; but Lord Pigot. 
^< said there was no (tar of this, as he insisted the 

^ ** secretary would not dare to issue any order in 
<< his name when he forbade it. It was impossible 

> "^5 to know, whether Sir Robert Fletcher .woul4 
^ attend, or not; it was necessary to have every 
^» thing prepared, that nothing might be to be 
•* done in council; the Comipany's orders required 

^ << th< charge to be in writing; tre governor, 

M TH-EREFORE, HAO IN HIS POCKET CHARGE* 
^PREPARED FOR EVERY PROBABLE COKTIN- 

** GENCT, whether they begun at the 4;ldest or the 
«< youngestv and whether the form was an order 
** from themselves, or an order to the secretary; 
<* and whether Sir Robert Fletcher was j^e^ent^ 
f^ or not. It was agreed, that the first of us t<»^ 
♦* whom the .paper w^s presented for signing, 

* ^ should immediately hand it to the President, 
<^ who was then to produce the chai^<^; the stand** 

" « ing orders directing that members, against 
>* whom a charge is made, should have no seat; 
« the members charged wercf of course, deprived 
>* of their votes.. As our ideas went no farther 

i ^ than relieving the Governor from the compul* 

. «* sion the majority wanted to lay liim under,, it 
<€ was determined to suspend, no more, than the 
<* necessity of the Circumstance required*'* 

With thia^ snare laid for them during tbe intelPb 
tal <if that adjoumme^V ^bich 4hpr mo/kr^iiim 
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[0^ itd tAem eoi the council met on the 2^d of 
Aigust) and^ after having recorded their dissent 
^mthe President's illegal claim, to a negative' 
to their proceedings, by refusing to perform his 
fart in the prosedutioo of them (though strictly 
eBJoined thereto by the standing orders of the 
(}dm|)an)r)9 and in which refusal he still obstinate* 
liMrsisted, they entered a minute, declaring it 
ai their opinion^ that the resolution of the coun- 
cil ^)i0uld be' carried into execution without fur* 
tber ij^af , ancf th^t'the instructions to Colonel 
Stuart, and the letter to Colonel Harper, shotild 
ete signed by the secretary by order of council. 
' ■ This minute was regularly signed by a majori- \ 
.1y, aiid the President having again positively re- 
iused his coiicurrence, they prppa^ed a letter to 
Mr. Secretary Sullivati, approving of the instruc- 
tions to Colonel Stuart, and the Fetter to Lieute- 
oant-eolonel Harper. ' ' 

' * The lelter thus written, in the name of the ma* 
/oW/y, asunder their- most public and avowed 
aaspiclt9, it was the immediate purpose of all of 
them to have sigtied in pursuance of the^rainute 
they had just before delivered in, expressive of 
their authority to that purpose; but the President^ 
'according to the inggnioua plan preconcerted du- 
ring ihc adjournftient, siratched the paper from 
Mk Brooke after he and Mr. Stratton Had signed 
it, before the rest of the i^jority coujd put their 
nam^s to it, and pbliing a written accusation out 
of hisr podket, c^tged therS as being guilty 6f aii 

.! ^ » / It- 
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act «|ibversive of the govemTnent;^ put the qu«&<4i|^ 
tloB of suspension on both at once, and orderea ^ 
t^ secretary to take neither of their votes, whicH,ri^ 
aClsording to Mr. Dairy mple's economical sehente-.l5 
rf illegality, exactly got rid of^the majority, ^tj^^^ 
his own X^the accuser* 8 ) casting vole« 

The weakne^ and absurdity of the firinciftle (if 
it deserves the. naftie) on which this suspensMn ^^ 
was founded, creates a difficulty in seriously ex- '£- 
posing it by argument; yet, as it pi^odueed all tb^ ' 
consequences that followed^ I cannot dismiss it 
without the following remarks: 

First, It was a gross violation jof the constitii^^ 
* tion of the government, even admitting Lbra ' ' 
Pigot to have*been that integral papt of it, Which 
lie assumed to lie, as th(? establishment of that 
claim could only have given him a negative on 
the proceedings of a majority, but never could 
have enabled him to fabricate one so as to 491, 
posl^ve acts without one; the sudden charge an^ jj 
' suspension of Messrs. Stratton i^i\d Brooke, and 
^Veaking the majority hy putting the..ques^on on 
both at once, would, -therefore, have lieenirregu- - 
lar,' even Supposing the concurrence of the ma*, 
jprity to the act which constitut^^d the charge 
against them, to< have been unkrtbwn to^^Lprd' 
Pigot, and the minority who voted with him: but 
when their conference was imperfectly known; 
whfeB the niaprity of^^he board had just before * 
Imbliqly delivered in a minuteb "expressive of their 
right to authorise tlic Secretary to si|fp the order* 
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^tke President refused, to do4f; when the order 
lis aYQwedly dfawn out In pursuance of *that mi- ^ 
wik, which made the whole one act^ and was in 
i(p^ regular com'se of signing by the majority^ 
^iSso had .^st before declared their authority to . 
4^ it; the snatchmg the ))aper under such cir^ 
stances, while unfinished, and an^igi^ng 

s^who had Mready signed it under the an- 
ices of the majority, as being guilty of an act 
sabtersiTC of the government, lodged in that 
ma^orityt and tumihg it into a mintirity by ex* 
cl^ng the Votes of the parties charged, was a 
^^ i^K>n the governing powers which they 
"^^Id neither have submitted to with honor to 

^lemselyes, or duty to then* employers. 
^ ^%ich a power,* however. Lord Pigot assiuned 
over the government of Fort Saint George, by 
converthig an act of the majority, rendered ne* 
j^ss^ry by his refusal to do his duty, into a crimi* 
nal charge against two members acting und^ 
their authority, and by a device too shallow to 
impose on the meanest understadding, cut tRlSm 
«iff>fi^m acting as psCrt of that majority, by which 
Ac powers of the gfovernment were subverteoj' 
and passed away from them while the^ were in 
the very act of saving them frojn. subversion. 

It is unnecessary to fay, that they were neither 

Oidled upon in duty, nor even authorised, had 

they been willing, to attend the summons of a 

^ hoard so consti|uted by the foulest usurpation; -a 

hoard at which they inust eithei^have'saccifio^ 
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their consciencesiwicl/ judgments, br become thj& 
Vain op^osers of measures destrnctfve to *he in- 
terests *of their employers; they therefore assem* 
Wed, and jfnswered the illegal -summons, by # 
public protest against the usurped authority by 
#hich it issued* To this council^ as^mbled fef 
the single purpose of sending stich protest^ the^ 

* did not, indeed, summon the subverters of iik 
government against whoih it was levelled; affairs 
were arrived at too dangerous a crisis to sacrifice 
substance to forms, which it wa« impossible 
should have been regarded. Lord Pigot aT>d'l|i8 
associates, on receiving the protest against 'ttie 
proceedings of the 22d of Avgust, completed the 
subversion of the constitution, by the suspension 
of the rest of the majority of the ^ouncil,:|ind 
ordered Sir Robert Fletcher, the commander in- 
chief, to be put under arrest, to be tried by a 
court'Tnartialy iov asserting the rights of the civil 
government as a member of the council. Thi&is 
positively sworn to have been done by Lord Pigot 

» ^ befbre their assumption of the, government. Here 
then was a crisis in which it was necessarv to act 
Vith decision, and, in asserting their rights hy 
civil authority, to save the impending conse* 
quences of tumult and blood. The period of 
temporising was past, an4 there was no doubt of 
what it was their duty to do. Charged with the 
powers of the govern nfent, they could not sur* 
r^pnder them with honor, and it was impossible to 
maitii^Q them .with safety or effect, while their 



IIR. ERSKINE'S SPEECHES. 85 



^ 



dttlhoritf was treated as usurpati6n and r&- 

OB. They, thei'efore, held a couti€ilt and 

jgn^: tbatthQ fortress and garrison should he 

^tir hands, and under their command, as the 
representatiTes of the Company, and, as 
'^r^was cYery thing to dread from the intern* 
of Lord Pigot's disposition, they, at 
p^ same time, auj^vl^^ed Colonel Stuart to 
^fll^t his person if he thottgkt it necessary to 
jMfescrvc the peace of the settlement; Colonel 
Stuart did think it necessary, and his person was 
ai^rdtngly arrested; but, during his necessary 
confinement, he was treated with every mark of 
iendeltiess and respect. 

Such, Tidy Lord, is the case— and it is much to 
the honor of the defendants, that not a single (act 
appeared, or was attempted to be made appear, at 
the trial, that did not stand avowed upon the face 
df their public proceedings; I say, literally none; 
for I will not wheel into court that miserable post* 
chaise, nor its (logged postillion, the only living 
birth of this mountain which has been two years 
in Its labour; every thing, and the reason and 
motive of every thing, appeared, and still appear^ 
to speak and plead for themselves. No cabals;-* 
no ^vate meetings;— no coixiing prepared for 
alllpossible events; — .no secret manufacture of 
charges;— no tricks to overcome majorities;— -but 
every thing fair, open, and manly, to be judged 
of by the justice of their employers, the equity of 
\h^ir ^guntrvj and the candor and humsmity of 
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the civiiteed world* As loBg as the gover 

fiobsistlldi their parts appear to have been a 

it with regularity and fidelity, nor was it ti 

a total subversion of it, by th^ arbitrary s 

aion of the governing powers (^and in the a 

of aU superior -visitation )^ that they asserted 

own righ^, and restored the government b^ 

suming them. The powers so reassumed, j 

to have been ftxer^iacd with dignity and^ni 

tion; the necessary restraint of Lord* Pigot' 

6oa was not tainted with any unnecessary 

but alleviated (notwithstanding the dangerou 

of his friends) with every enlargement of 

course, and every token of respedt; the mo 

lous disinterestedness ^as observed by Mr* 

ton in not receiving even the lawful profits t 

gistracy; and the temporary authority, thus < 

cd for the benefit of their cinployers, was r 

ed back into their hands with cheerfulness an 

mission; resigned, not like rapacious usi 

with exhausted revenues, disordered depc 

cies, and distracted councils, but with subh 

investments, and such harmonious disposjtio 

have been hitherto unknown in the Comj 

affairs in any settlement in the East. 

Your Lordships are, therefore, to decide th 
on a question never before decided, or even 
ted, in any English court of justice; you ^i'e 
cide upon the merits of a revolution— ^whi 
all revolutions must be, was contrary to establ 
laW| and not legally to be justified. The on 
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which have happened in this land^ have 

If irhen Heaven was the only court of appealj 
le their authors had no human superiors; 

•4o rapidly has this little island branched 
out into a great empire, that I believe it has 

;r oecured that any disorder in any of its fa* 

civil dependencies^ has been the subject of 

jificial inquiry; but, I apprehend that, since the 

fli^nre baft thus expanded itself, and estsd>lished 

linreniineots^/ //««/^/zce« inai^cemblc to if a ovm or^ 

ry viMt^ti^n andaufierintendenccy all suqh sub* 
^"^It^i^dte g^nverima^nts^ all political emanations 
|f|^ theitl, inust be regulated i)y tlm a^Tnit spirit 
4ld j^riBciples which animate and direct the pa- 
\ie9t staler Human laws neither do nor can make 
pn^ston for cases which suppose the govern* 
iHents they establish to fall off from the ends of 
4^^r institutions; and^ therefore, on such extra* 
0idkivkry emergencies> when forms can no longer 
Ofp^rate^ from the absence of a superior power to 
iliopel their operation, it strikes me to be the duty 
4|£ the component parts of such,goveriiments^«to 
H^e siu^li steps as will best enable them to pre* 
serve, the 9/iirit of their trusts; in no event what- 
soevjer to surrender them, or submit to their sub' 
Versioii; -and, by eonsidering themselves as an 
epitome of the constitution of their country, to 
keep iiv mind the principles by which that consti* 
tatton has been preserved, and on which It is esta* 
blished. 
•Thes^re surely fair premises to s^rgue fri>xn> 
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when the question Is not technical justificaiiorij bolh 
fialliaUon and es^cuse. The members of the coundU 
in the majority of 'which the efficient government^ 
of Madras, resided, were certainly as deeply res-s 
ponsibie to the India Company in conscience, and : 
oa^very principle of society, for the p^eservatipn^ 
of fCfi constitution, from an undue extension of Lord -• 
Figot^s power, as the olher component parts ottAut^ 
government arc answerable to th^ people of tJ^iSt 
oountry^ for keeping^he Kill's prerogative withiBv 
its legal liniit^i there can be no difference but t|bat\ 
irhich I have stated) namely, that the o^^ is sub^ , 
ordinate* and the other supreme. But as, in the; 
total absence of the superior power, subordination v 
to it can only operate hy an appeal to it for the rati**! 
ficationor aimulmentof acts already done,, and not^ 
for directions what to do (otherwise, on every emer*' 
gency^ government must entirely cease), 1 trust it 
is not^ a strained proposition, to assert, that there . 
can be no better rule of action, when subordinate , 
rulers niust act somehow, owjng to their di^tantie ; 
from the fountain of authority, than the history o|> 
simihiF emergencies in the-governmem of their: 
country^ of which they are a type and an emanation. ; 

Now, my Lord, I believe there is no doc^inb 
more exploded, or more repugnant to the spirrt^of 
the British government, because the revolution h 
built upon its ruiU) than that there must be an im'> . 
xmnent political necessity^ analogous to natural , 
necessity^ to justify the resistance of the other • 
component parts of the government if ^e step!^ 
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{k^dtlt^lXonf and subverts the constitution; 

Bot spesddng of techuic^l justification. It 

t^ Doosense to speak of law and a revolu^ 

3n rf he satne sentence. But I say »:the British 

ioB) which is a government of law^^knows^ 

reater state necessity than the inviolate pre« 

kiaralioB.of the spirit of a public trust from, sub- 

licsiovi or. encroachment, no maUer whether, the 

try yrould fall into anarchy or bloody if such 

a^ei^n or encroachment were suffered to pas3 

1|Dre$isitJed« A good vrhig would swoon to ;hear 

t9ch a ouaUfication of resistance^ even of the' reMs* 

^^Bce af an integral part of legislation, much less 

o(ia part merely: ministerial, which, in all govern-^ 

Bientsf must be s&bordinate to the legislature, wher* 

. evep it Fesides. Such a state necessity, analogous 

tonatu^al fiecessity) may be necessary to call out 

a^rivate man, but is not at all applicable to the 

|K)w«rs (^government* The defendants did not 

, ad^s /irwire men, but as govern[ing-pavyer9; for, 

I although they were not, technically speaking, the 

' g0verotnentj when not assembledby the Presidep^f . 

yet Ifaey -were^ in the spirit of law, and on every 

ptinoiple^of human society, the rulers of the set- 

tl«ment.- The information charges the act as 

done by: them ia the public capacity .of members 

i^ipie CQunciUlIn the majbrity of , ^hich the gov- 

emRent'#d reside} and their act must, theifeforef 

be^tafelji^ be a public act, f^r the preservation? 

of.tiieir. delegated trusts, from subversion by LonJ 

Pi^^r^ch^ on the true prineq^le of British gojT: 
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jermaenty i^suffieieot ta render re&i^taace tatf^oSgt 
xious^ thougli not leg»h r - . ^^ 

Where wad the inunin^t 8ta|i; mf^t^niytr at t] 
revolutioa in this cpuntryi Kkig James stts] 
ed and diapenaed with the {aws« What lawsil^l, 
Penul lawa against both papists, and proteataA^ -i 
dissenter^. Would England haye falUn into ecm^^ 
fiision ^nd blood ifjthe persec\ited papist iiad bcen-;^ 
suffered publicly to humbt^ v. himself with the^^ 
mystery of tranaubstanUaMonr and^ the indepen* 
^ntto say his prayers without the mediatiou.ol : 
a visible chur<ih?T-Parliament,, on th^ Cimtrary^ 
immediately alter the revolution, repealed many^ 
of those intolerant iawS) with a preamble ta the 
act that abolished them^ almost copied yerbatiia- 
from the preamble of the proclamation by whick 
the King suspended tbem; yet that suspen^n 
(although King James was, I trust) ,!^methijEig 
more of an integral part of this government than . 
Lord Pigot was of that of Madras) most^s^y: epst 
him the crown of these kingdoms* What ^ as the 
principle of the revolution? I hope it is wt?U knoms^^ 
understood, and revered, by all good men. /Xb^ 
principle was, that the trustees of the people were 
]C^ to suffer an infringement of the ^onstituttoo, 
whether for good or for evii^ ' All tyrants are j>latt- 
sible and cunni^jg enough to giv^ijheir encroa^ 
mentsthe show of public good. Our ^incestprs^ 
wer^ not to surrender the sfiirit of their trusts, 
though at the expense of the form^ and though 
iirged by no immiiitnt state necessity to defend 
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W$M^; n0 tAheVi aX least, tLan that which 1 call> 
«id which the constitution has ever since called^ 
fi9Sife«i»chii08t imminent of alt state necessities^ 
^Aite^reieihpaiton of delegated trmufrom 
^WtiA^ ion and wbversim. This is the soul of the 
^^^KKM^ gov«5mment. It is the very being of every 
"^nim insthiiti^ whidh deserves the name of go* 
iNMnient^^ without it, the most perfect model of 
ibensty is a .painful and laborious work, which a 
imdmanj or a' fool,, may, in a moment, kick dowxk 
^aiifd-^cstroy. 

'^•NcsiW, why^ dbds not the principle appTy hsre^ 
'Why may not inferiors, in the absence of the su* 
' J>enor,/tf»%, thojagh not legally, at all events with- 
^ioat sangmnary punishment, do, by a temfiorary^ 
•ttet Ho-^eannutled^ or ratified^ by such superior^ that 
•^fiidi the superior would do finally, where there 
%.na atppealat all? Will you punish men who- 
#ere^obligea, frdm their distance from the foun-^ 
tainot Wthority, to act fof themselves, only for 
lraviBg,'at,,all events, refused to surrender their 
trttstsl only far having saved the government, 
cbmmitled to tliHBir charge, from subversion? dnly 
ibr^ having acted as it was the chief glory of our ^ 
li^es tors to have acted? The similitude does not, 
to berSure, hold throughout; but all the difference 
Jl^ln jotir favor; out act was not peremptory and 
^lAlJ^iJBft temporary and submissive to annulment; 
noaris the president of a counqil, equal only to 
each other individual in it, with an ofi^ce. merely 
laimit-erial;- to^'^be t:ompared Vfith thi' condensed 
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executive tnajesty of this great ktnglygoveminefi©* 
fvith a negallve in legtslajtion* - - 

The majority of the <:ounpiluwa8 the efficiei)^ 
gQvernitient of Madras^ or, in other words, the; Ic* 

* gislature of the settlement, whoise decisions the 

Company directed should be the order l>y which 
each one was to act, without giving any negaUFe^ 
in legislation to tlie President, whose oSc9^was.c6Q<- 
Sfrquently (as I have before daid) mini^erial* This 
miaisterial office he not only refused to perfornn 
but assumed to l;iimself, in effect, the whole go« 
Ternment by dissolving a majorky against lilm* 
Let me put this plain question to the courts Ought 
such arbitrary, illegal, dissolution to have been sub- 
mitted to? Ought the majority, which "^as, in fact, 
the whole, government in substance, spirit, and; 
effect, though' not in regular form, to have. suffered 
itself to be thus crumbled to pieces and. destroyed? 
Was there, in such a case, any safe medium between 
suffering both spirit and form to go out together, 
and thus sacri ficing the form to pre s eri^e the spirits 
^nd could the powers of the govermtient have been 
assumed or exercised without bloodshed^ if dLord 
^ Pigot had been left at large? I appeal to your 
Lordships, whether human ingenuity could hav#, 
devised a middle road m the absence of sill, superior 
control? Ought they to have acquiesced, : aHiJ 
waited for the sentence of the Directors, aiid, oii^ 
his motion, played at shuttlecoclt with their trusts- 

* across the globe, by referring back questions to£u«* 
rope, which they were sent out to i/isia to deoidei^ 
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Where repfrfi^sentatiVes daubt what are thfe wkhea 
of theirc<mstituent9,it may be proper to make such 
ifj^^ais;: but^ if they were subject to^puntshmcnt 
^«- I for^Ilot eonsentmg to them, whenever one of their 
^>ody proposed th«m, government would be a mere - 
moGkerfr* It would be in the power of the Presi*^ 
dent,-whe never he pleased, to cripple all the pro^ 
ceedin^ of the counciK It puts me in mind of the 
, embarga oncie l^d upon corn by the crown, during, 
therecess of Parliament, which was said, in a great 
as$embiy, to be but forty days' tyranny at the>>ut« 
sidev md it equally reminds me of the celebrated: 
constatotioaaA p#ply^ whi^h was made on that occa« 
siont which it ^ould be inc^^Ucate for me to cite 
here^ but which)^ I trust, your Lordship has not. 
f0j!g0ttcn** 

T*his would hare been not ooJy forty days' t^^r^ny 
.at the outside, but four hundred days* tyranny at. 
the inside* It would have been a base surrender 
of-thetr trusts^ and a cowardly compromising con^ 
duel unworthy a magistracy. 

But the defendants are, notwithstanding ull thisy 
oonTK^t^fiD; surely, then,- cither the jury, or I, 
nH&take.. If what I have advanced be sound or ^ 
reasonable iq principle, the verdict must he, un* . 
juftt^ By no means* All I have said is compatible 
with the verdict. Had I been oh the jury, I should 
have fo^nd them guilty; but, had I been in the. 

* Lotd Mansfield's speech in the House of Lords against 
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House of Commons, I would have given my voice 
against the prosecution. Convictiok! Good Godl 
how could I doubt of conviction, when I knpw 
that our patriot ancestors, whx> a^si^ted in bring:* 
ing about the glorious revolution could not have 
fttood justified in this court, though King WiUianv^ 
sat^on the throne, hut mu^t have stood seif*coQ^ 
yicted criminals without a plea to offer in th^ir 
4efence, had not Parliament protected thenr^ t)|r 
M;ts of indemnity. 3 

Nothing that I hav^ said could have httn uttei^ 
ed without folly to a jury. It Could npt hayl betn 
tittered with less folly to yoiip LcM*iUhip, shlingin 
judgment on this cas^ on a social verdict f Thejir 
are not arguments of lawi ihty V^ arguments ol^ 
siatey and the state ought to have, heard them be^ 
fore it awarded the prosecution; but, havingawavd^ 
ed it, your Lordshi/is noiv sit in their place tQ do 
justice. If the law, indeed, ^ad prescribed'a specific 
punishment to the fact charged,^ the judgrrrent o£ ^ 
the law must have followed the conviction of. the 
fact, and yopr Lordship could not have mitigated 
the sentence. T*^y could only have, sued to tfte; 
state for indemnity. It would, 4n that case, have; 
been t^e sentence of the Iaw> not of the judge. 
But it is not so here* A judge, deciding on a mis- 
demeanor, is bound^in conscience, in the silence 
of law, not to ^llot a punishment beyond his opi« 
nion, of what the law, in its distributive justice, 
^ould have specifically allotted. . 

My Lord, if these arguments, drawn from a re* 
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flection on the prijnciples of society ii¥ general, and 
#0ur on^ii government in particular) should, from 
0IOT uncommonness in a court of justice, fail to 
mAe that immediate and decided impretisiony 
iilrich their justice would otherwise insure to them^ 
TiMeech your Lordship to call to mind, that the 
iefeadants who stand here for judgment, stand 
bl&>re you for acts done as the rulers of a valiia- 
Me, immensely extended, and important, ^ountryi 
s6 placed at the very extremity of tl>e world, that 
the earth itself travels round her orbit in a shorter 
time thiin the Eastern deputy can hear the voice 
of the European superior; a country surrounded^ 
not only with nations which policy, but which na* 
tare^—violated nature! has made our enemies, and 
^faere government must, therefore^ be always da 
the uratch, and in full vigor, to maihtain dominion 
over superior numbers by superior policy. The 
conduct of men^ In such situations, ought not surely 
t6 be measured on the narrow scale of municipsd 
law. Their acts must not be judged of like the 
^cts of a little corporation within the r^aoh of a 
jnandamus, or of the executive strength of the 
state* I cinnot, indeed, help borrowing an ex* 
pression from, a most excellent and eloquent per- 
son, when the conduct of one of our colony govern* 
ments was^ like this, rather hastily arraigned in 
Parliament* " I am not ripe," said a member of 
the House of Commons, " to pass sentence on tbt* 
** gravest public bodies, intrusted with magistral 
i* cies pf great weight^ and authority, and chairged 
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*< with the safety of their feUdw-cltizetis on tht 
« very same title that 1 am; I really thinkr that for 
<< wisemindSf this is not jadicious; for^ober mindsj 
^<< not decent; for minds tinctured with humanityj 
"not mild and mercifal." Who can refuse his 
assent to such adnurable» manly sell timents? Whati 
indeed, can be so repugnant to. humanity ^ sound 
policy) decency, op justicci ^sis to puiii^h publie meiif 
acting in extremities i»ot proTided for by positiye 
institution, without a corrupt motive proved, or 
even charged upon them? I repeat the words, again 
that every man^s conscience m^y forte him to fol- 
low me^ m^ithout n i:orruJit motive proved^ or even 
charged nfwn fhenu 

Yet it has been said, that public example ought 
to weigh heaTiIy with the court in pronouncin||i 
'judgment; I think so too. It ought to weigh hea- 
mly indeed; but ail its weight ought to be placed 
in the -saving, not in the vindictive scale* Public 
EXAMPLE requires that men should be secure in the 
^exercise of the great /m^/?c duties they owe to ma- 
-gistracy, which are paramount to the obligations 
of obedience they owe to the laws z^firivate men. 
Public exampel requires that no magistrate 
should be punished for an error in judgment, even 
in the common course of his duty, which he ought 
to know, and for which there is a certain rule; 
much less for an act like this, in which he must 
"Either do wrong, by seizing the trust of another, 
or do wrong by surrendering his own. Public 
BXANrLE requires that a magistrate should stand 



of feu by liis BfEARTj that is the ohiy part of a 
Jaa^strate vuliierable in law in every civiUeed 
, couTotry in the world,— Who has wounded the 
DSFEKDANTs THERE? £ven in this fertile age of 
perjury, where oaths may be had cheap, -and where * 
iUse oaths might be safe from the distancts of re« 
fttktion, no one champion of falsehood has stood . 
fcrCh, but the whole evidence was read out of a 
hbokfirinttd by the dtfcndantB tbem^lves-y for the 
irUfi€cHon of all mankind* 

'Whkt then, has produced thrs virulence ofpro» 
s^cution in a country so famed for the humanity^' 
0^ its inhabitants, and the mildness of its laws? 
The death of Lord Pigot during the revolution in the 
^yernment? Strange, that malice should conjure 
I ^ so improbable an insinuation, as that the de« 
f lendants were interested in that unfortunate event; 
lio event, indeed, could be to them more truly uh* 
H fortunate. If Lord Pigot had lived to return to' 
England, this prosecution had never been. His 
guilt and his popularity, gained bjr other acts 
than these, would have been the best protection for 
THEia friendless innocence. Lord Pigot, besides 
^aany t^onnections in this country, had a brother, 
who has, and who deserves to have, many friends 
in it. I can judge of the zeal of his fricnds,^ from 
the respect and friendship I feel for him myself; 
a zeal which nwght have misled me^ as it has inany 
better and wiser than mcy if my professional duty- 
YaA not led me to an early oppoj'tunity of correct- 
log prejudice by truth. Indeed, som^ of the dark« 
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'eit aiMl moBt dangerous pre jiidices qf inen) arisfe 

irom the most honorable principles of the mindf '. 

When prejudices are caught up from bad passions^ 

' ' % 

^ ^ the worst of men feel intervals of remorse to $9fte0 ^* 

•and dispefve them; biit when they arise front a 
{generous, though miMftkeii source, they are hug- 
^;ed closer- to the bosom, and the kindest and Ipo^ 
compassionate natures feel a pleasure in {bsteii^ : 
a blind and unjust resentment. This is the reasw 
that the defendants have tiot met with ti>at protect 
tion from many, which theV mpr|toHous puWici 
oonduct entitled them; tovand which has given 
me to a cabal against them so unworthy the legis- 
lature of an enlightened people-^^^a cabal whicit 
^PRoidd stand forth as a striking blot upon its justice^ 
if it w«re not kept in countenance by a happy unl- 
Iprmity of proceedings; ^s this falling country caii 
%ell witness* I believe, indeed, this ifi the first ift* 
stance of a criminal tris^l in England, canvassed (qf 
Kke^in election, supported by defatt^atiqn, and p^ikh 
Kcly persisted in, in the face of a cibtirt of justicey 
^Ithoutthe smallest shadow of evidence^ Thisdefi^ 
Cheney has compelled the counsel for the <?rown to 
sjtpply the boldness of the cause with the most fd- 
reign invective-— foreign^ not only in proof, but in 
Ajccudation. In justice tb themvl tise the wpM 
tom/teiied^ as, t believe, none of ihettt w6uld hat^e 
been inclined, from what I know of their own man- 
ans^rsand dispositions^ to adopt such a conduct with- 
out a most imminent We&tmimister'^f.ii necesaitHy 
"vm ibftt i>f aaj^inf son^ihing iiisup{H)rt of a causey 
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I'^ftllfeh 'n6ihhigi)ut slander and falsehoad coutd sup* 
^«tt.. 7heir duty as fiubtic and private men was,^ 
^.^[^^h^ps, as tucompatible as the duty of my clients; 
iad they have chosen, like them, to fulfil iht/iublie 
r ;#iievand^ t^dee^d, nothings less than the great ability 
''^"il^ eloquence fl will not say the fli^o/iriety} with 
^ftlitch that public duly was Ailfilled at thetri*!, 
-^tfi^dtiave saved the prosecution from ridicule 
'^j^d contempt. As for us, I a^i siire we have lo^ 
•jelling ^vith the world, or with the court, by our 
Alliteration; nor could the prejudices against us^ 
^li^^n ifthetrial had not dispelled them> r^nch us 
'=^||ICbiQ'^h«se venerable walls* Nothing, unsupport- 
^-^sd^ by^idence, tliut lias b^en said liere, or any. 
/= 'Where,^ will have any other efTect upon the courti 
';^ant to ihspire it ii^ith more abundant caution in 
:p^roiif>unclng judgment. Judges in this country are 
TpoX, expected to shut themselves up from society; 
' vilfid tberefore, when a ,sirt>3Cjct Vh|it is to pass -in 
frf8%nieilit before them, is of a public and popular 
>Tiatilre,^nd base arts have been used to excite pi*e- 
'|!»dices, it will only make wise and just magistraties ^ 
f ^icb as I know, and rejoice that I am addressing 
"myself to) the more upon their guard, rigidly ta 
• eoniine all their views tQ tjie record of the ehai'ge 
" which lies^ before them, and to the evidence by 
"which'it has been proved, and to be doubly jealous 
of every avenue, by which human prejiujices can 
^ force thefr way to mislead the soundest under- 
standings, afikd to hanlen the most uprignt hearts. 

5^^ (X ^' r "- 
OvJOOo 
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[The court, by its judgment, only imposed a fine odB 
thousand pounds upon each of the defendants; a sentence 
'which we believe, was considered at the time by the whole pro-^ 
fession of the law, and by all others qualified to consider «ticli4^ 

' a subject as highly just and proper under all the circumstance* J 
^f the case. The accusation was weighty, but thejudges were' 
bound, b^ their oaths, to weigh all thc.circunwtaiKes ofjniti- 
|;ation, as they appeared from the facts in evidence, and frxntt f^ 
the pleadings of the counsel at the bar. They were not to I 
pronounce a severe judgment because the House of Common* 
ivas the prosecutor. Mr. Burke, however, who had taken a-; 
very warm, and, we have no doubt, an honest part, in the prose- X 
Xution, took great offence at the lenient conclusion; and repeat- " 

' edly animadverted upon it in the House of Commons. There 
can be no doubt of the high vali|e of the privilege possessed 
1^^ the repreiticntattviBJi of tlw peop^» to he. public accusers; but 
for that very reason they can have no right to determine, orta 
interfere with the judgments of other tribunals, when the/ 
themselves are the prosecutors. If judges, indeed, conduct 
themselves corruptly, or partially, upon a prosecution by the 
JHouse of Commons, orupon any ether judicial proceeding what* 
ffoever, it is a higir and valusdkle privilege of the people's repre- 
sent atives in parliament to proceed against the offendi^^by 
impeachment; but it is not the duty of any member of th^ 
high assembly^ to disparage the decisions of the judges, by in- 
vidious observations, without any public proceeding which 
may bring their merits, or demerits, into public examination; 
Such a course is injurious to those who have been the sidsjec^ 
of them, disrespectful to tl|C magistrates who have pronounced 
them, and contrary to the spirit and Qharacter of the Briti^ 
constitution.] 
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SPEECH IN THE COURT OP KING'S 
BENCH AGAINST A NEW TRIAL. 

tREFACE* 

THE foUdwin j speech may appear, at firsjt 
^l^ce^ to be scarcely worthy of ^ pla^ in a col* 
Jectton of pleading9t iH>oa so many iiiterestif^g 
<iilti}ect8^ but it il^ill b^ found,, on exsynuoatiop^, 
<td aintsuQ very important principles of law* The 
^easion of it was shortly this*. A. woman of the 
lam^ of |ilorton, who was the plaixitiSy in a caug^ 
Mnt^ht&xre l0Grd Msak»6eldj zt the sittings at. 
Stti^hs^^ in Xondon, had hired herself to hd 
housekeeper to a Mr. Fetm, whO'^i^as^the defend* • 
aot^ a^n 0I4 and infirm maov^lMrs. Moitoo, the 
|^tati£f» wa^ not a yorn^ wotnan^ and had no 
great persoaal recommendations. The old gen<* 
denaan, however, thou^t otherwise; and, to in- 
duce his housekeeper to cohabit with him> had 
promised to itiarry her; the breach of which pro<< 
mise was the foundation of an action to.recov^r 
damage. 

The cause was cooducted by Z»ord HxsAm^^ 
«];» had aot l^eabc^nlong at the bar« Jksxi^'w^ 
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BO note of what passed at the trial, nor is it m 
terial; except that, after the plaintiiF's case had 
been opened, and after some cross ei^aminatioi^^ 
of the witness who proved the promise, with fl^|s^ 
view to ridicule the person and manners of the|iij^ 
(>laintiiF, Mr. Wallace, then attorney general^ ac^- 
and who was a very able iiisi prius advocatej^ Jsjj; 
endeavored, as the lawyers call it, without caU .^^i^j 
littg witnesses, talaugh the cause out of courts '^^ 
by representing, that neither of the parties to the ijj^ 
contract had any loss from the breach of it, as the >^ 
plahitiff waa an ugly old woman, and the defen- '^ 
-dant^ who was the6 in court, and whom he point* ^i 
edoutto the jury tp make the scene more Ivldi- %. 
crous, was not a person, in the loss of whom, as^ i^ 
A HUSBAND, thcfe could be any cUdm to more .^ 
Aaa a farthing damages. The jury, however^ \ 
returned a verdict of two THOusAifD pounds;, 5^ 
- ^d, in the term which followed, a rule having \ 
been obtained by the Attorney G eneralfor setting ^ 
aside the verdict, and for a new mal/on the ;^ 
ground, that <he damages were excessive, the ;j 
following very short speech was made By Mn j, 
Erskine, maintaining his client's right to the 1 
whole naoney, and denying the jurisdiction of the 
court, i/i such a case, to impeach the verdict ©f ^ 
thejuryk " ] 

Perhaps there is no subject more important 
in the whole volumes of the law, than that whicb 
Iregards ^^ ilistiAct jurisdktio&9 pf judges aad 
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r^fieW in thai mixed form of trial, which is the 

^f0»diar aod the best feature in the British con* 

4iiitatton. ' The satject, as it applies to criminal 

^iciLses, is^ treated of in every possible point of 

^^jriew inrthe Deati of St. Asaph's case, in the &mt 

ivToIuiii^e of the former collection;^ but it is most 

^ompottant, also (even as it regards civil cases), 

/that the distinct officers of judges and juries 

; ^ould be thoroughly understood^ and rigidly 

maintained. If in civil actions the court had nO- 

jurisdiction to set aside verdicts, and to grant 

new trials, even in cases where the jury may 

^ - -either have mistaken the law, or where they may 

« have r assessed damages by no means com men*- 

- sisrate witK the loss of property, or with the in*^ 

jury sustained by Ae party complaining; if, ia* 

cases where juries^ may have assessed damages^ 

either manifestly and grossly excessive, or un« 

justly inadequate^ the court had no jurisdktioa 

. to send the case to another hearing^for more ma* 

ture consideration, trial by jlLiry, the boast and 

' g|ory of our country, would be as great anationsd 

^vil, as it is now a benefit and a blessing; but if,. 

ea the other hand) revisions of verdicts were suf*- 

fered to take place, unless in cases of manifest 

injustice;. i£ new trials were to be awarded, be*- 

cafise judges might differ from juries upon occa-- 

' sions where men of sense and justice might rea<»- 

sonably differ from one another, such a proceed*^ 

ing wQuIdhe the substitution of XudicisUauthoritjrii. 
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in fixed magistrates^ for die discretion lodged 
the constitution in tlt^ popular jurisdictioiis oC 
the country. £\ery pleading, therefore, iirhl^ 
Atcnrately marks out, and firmly maintains, tliose^ 
aalttti^ bottodaries, though aireathf vety witt 
underMtood tmd ascertmned, is wortby of a fai^* 
ftl report. On tbe present occasion, the court |* 
rtffusied to set aside the veirdict, upon the ptinci« f 
flt9^ copt^ned m thie short speech wUch^foBowsv. 
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>_ THE Jurisdiciton exercised by the- court in 
iiC excesdiye. damages stands upon so sensi- 
^te ^nd so^ clesgr vfipiDciple, tbatitbe bare stating 
M^k m»$t} in itself) be an answer to the rule for a 
trial vrhich the defendant has obtained. 

til ca^s of pecuniary contracts, the damage is 
miliicf'oi vmble and certain calculation; the court 
eab estimate it as well as the jury; and though it 
lie^r interferes^ on account of those variationsy 
^hich may be fairly supposed to have arisen from 
the different degrees of credit given to the evidencci 
Jrct where the jury steps beyond every possible es* 
tlmat^ of the injury arising from the contract brok- 
^n^ the. court niU&t say that the verdict is wrong; 
becianse it is a subject upon which there can be no 
difference of judgment amongst reasonable men: 
theadyantage of a pecuniary contract) and, conse* 
quently, the loss following from the breach of it) 
foein^ a matter of dry calculation. In such caseS) 
therefore, the court does not sejifibp a jurisdiction 
over damages in violation, or control, ^of the con« 
^ptutional rights of juries, but on^y prevents the 
operation of either a visible, certain, palpable mta<* 
taike, or a wilful act of injustice:— this is the whole; 
and without such power in the court, since at* 
taints have gone into disuse, the constitution would 
be wretchedly defective. 

The same principles apply, likewise, to all ac- 
tions of tort founded on injuries to property; the 
measure of damages in such actions being equallf 
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certain. As much as the plaintifTa propcrt/'^ 
diminished in value by the act of the defendafn^ 
iiO much shall the defendant |>ay; for. he must plafisH 
the plaintiff in the same conmtion as if the wrori|p^ 
]la3 nbt been committed: in such dtSeussiond, \hete ' 
xnustbe, likewise,TOany shades of difference in tfce 
judgments of men, respecting the loss and incon- 
venience suffered by acts injurious to propeii;y> 
and, as far as these differences can haye any reia^ 
sonable operation, juries have an unciontrolk4< 
jurisdictioi); as the court vrill never set aside th«i^* 
verdict for a difference which might fairly subsht. 
mpon the evidence between intelligent aiKi unpi^« 
judiced men: but here, too, when th«jr g&bey<ift<l!' 
the utmost limits of' diicreet judftiiipntj the <iouH'in*^ 
terferes, because there is in all cases of injury to* 
Pri4i&ty^ a )^czMw!rf calculatidn to govern the 
jurisdiction it exercises: all attacks oti pro|>erty 
resolving themselves into pecuniary loss, pecuniarx 
damages are easily ^adjusted. 

But there is* a catalogue of wr6ngs oVer whi<5^ 
juries, where neither favor nor corruption can bej 
alleged against them, ought to have aniunco^ 
trolled dominion; not because the court' has noti 
the same superintending jurisdiction in these as in« 
other cases, but because it can rarely have any 
standard, by which to correct the er«>r of the- 
verdict. 

Thete are other rights which society is institut- 
ed to protect as well as the right of property,, 
vhlch are mtich more valuable than property, and 





^rHie.deiHiTatioii o£ which nQ adequate coiiipeii« 
la XBL motiejr caa be made* What courtt for 
:et sftall say itif an actton ioat slandering aa 
Jmk^ and Virtuous character, that a jury hoover* 
|plc»4 the tptmg: which honor and sensibilitjr eio^ 
4«Be at the^vetf sbaddw of i«proac]i!«**I£ a wifo 
byth^ adulterer from iier husband, of 
^v from the protection oC her feiher, can 
- 4b«6iirt aay this or that si^niof mone^ is too much 
4ir)^ji^iiaiiy to pay^ or for misery to receive? la 
\Jl91dMr iof tiies# instaytkses can the jury compel the 
Aefeadant lo make an adequate atonement, for 
l^)K»r honor nor happitiess can be estimated in 
'H^Mi- and the faw has ^ily recourse to pecuniary 
iMi^ndatidn i^om the want of power ta make the 
in^rer any ether* 
< These principles apply, iti A^ strt>ng degfee> tO^ 
Umt case before the coiirt* It is iadeed, a^uii foi^ 
br^lKii of a cotltl*at?t, biit Mt of a pecuniary con* 
traet;-^njttry isb fif<ifiiny ia an ingredient-^bui 
noft^the «^ l^redieht of thettlion: there ismucls 
personal %rong4 and of a sort that is irreparabtes 
If, upcm the evidence reported by your Lord^ 
^^p^ lo^s of hecdth, toss of happiness, loss of pro* 
taction from rekttions and fnendsy Loss of honoi^ 
wliic^ bad been before maimMned (in itself tto 
loU C^easure of ruin to a womari)i andi added to 
an these, there is loss of property in the disap* 
pointmcnt of a permanent settlement for life:««« 
lil^ for all this, the jury haVe given two thousand 
))ounds, not m^re than a yearns interest-of the de* 
Pendant's property* 

1 
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I ^my therefore, at a loss to discorcr any tjfe*^^' 
^Qinstance on the face of your Lor4shrp's repoi^4 
from which, alone, the court' must judigp oCtbeif 
evidence, that can warrant a judgment that.tti^' 
jury have done wjrong; for, independent of tli#l|p?^ 
exclusive right to settle the degrees of credit dnt> 
•to the witness, what^as there at the trials or whfl^; 
is«there now, to bring their credit itito qiiestioni 
Tiheir characters stood before the jury, and stanil: 
before the court, unimpeached; and Mr« Wattace*8^ 
ivhole argument, if, indeed, jest is to be caiisi4^^ 
ered as reason, hangs upon the inadmissible ^up« 
|>esition that thiB witnesses exivgg«Tai«d thecaset 
but the jury have dedded on their veracity; andt 
therefore, before the court can grant a new triali 
it must say, that the ve>dict is excessive and 
xttegal u/ion the facta aa refiortedby four Lordshifif 
taking tfitm toJfe litetally as they pr acceded f ram the 
Mvutha of the W£/n^«^9.-- Upon this st^te of the 
case, and it is impossible to remove me from it, I . 
think it is not very difficult to make up the defen«> 
dant's bill for two thousand pounds. 

The plaintiff apg^rs to be the daughter of a : 
clergyman, and to have been bred up with the 
notions of a gjenUewoman; she bad been before^ 
respectably married, in which condition, and du» 
ring her widowhood, she had preserved her cha- 
racter, and had been protected and respected hf 
her relations and friends. ~ It is probable that her 
circumstances were; very low, from the character 
i& which she was introduced to the defendantf 
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im^S <^ "^A ^4 inirm man, was desi reus of 
elderly p^rsoaas at'^ousekeeper; and no im* 
^.^^ juiHly be casC u^on the plaintiff for 
|£p% to such an in^oduction; for, by Mr* 
3ceV£BiV(^9 the jury- j^d a view of this 
l|gat,.and the very $ight of hJH rebutted 
^ajspicion thit could possibly fall trpon a 
npimy ftgCi con8tittiti<|p,;|r complexion— ||'^ 
«ir€ «very body who was in «court must 
' with me, that all the diseases cat^^loguc^jm 
uspensary seemed to be running a race for 
fe, thQUgb the a$thma appeared to have.com* 
y distanced bis competitors, as the felloi^ 
Iftifing, like a smith's bellows, the whole time 
ririid.— -His t^gth bei^g all gone, I shall say 
[ig •€ his gums; and, as to his shape, to be 
1^ bit^S'fiddl^ perfect gentility compagd witlv ^ 
,jwas surprised, therefore, Jhal. Mr. Wallace 
id be the ^t to point out this mummy to thft 
and to.coiHmeiit on hisimperfections,be^au^« ^^ 
proved to ^demonstration, that the pontiff 
> have no ofler possible inducement W temp<«^ 
I to cohabit ^th hini^hut that ex^press and 
in promise of n^riitge whicj^ was the foua« 
^ €^ t|||^ action, ^d the aggravation of the 
g. But, besides suc^h plain presumption, it 
•ectly in firoof that she never mp cohabU 
hiin^. before, nor until ijpder thi^ e!&press pro- 
|ind concUtfon; so that the whole argument is» • 
disease and iBfirmity are excuses for vMlan^j. 
QpctiiictioiioS^^ vigor aa a>poloffy for 4eb^)iK^ 
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<ery. The age of the plaintiffy who is a woma#, 
towards fiftyf was another topic; so that a cri 
is argued to be leas in proportion as the te 
to commit it IS diminisfmd* ^ ^^^ 

It would be in tihe defendant's favor if the prom^ 
kad been ^Improvident and thoughtless, sm^enTy 
giveh,^ and as suddenly repented; but the ^fery 
, 1^ reverse is in evi^bn^, as she lived'with him on 
these terms 4br several months, and at the end of 
them, he repeated his promises, and expresseHliie 
fullest approbation of her conduct* It is further ia 
proof, that she fell into bad health on her discovering 
the imposition practised on her, and his dkpositioil 
to abandon her. He himself admitted her vexatioti 
on that actount tolae the cau§^ of he? illness,'iand 
his behavior under thalimpression wa& base: having 

A deterniiiped to get rid of her, he smuggled her 
out of his own house to her sister's, under pretence 
that change of air would recover her; and continued 

* '^ .to amuse the poor creature with fresh promises and 
. protestations, till, without provocation, and with* 
"^out notice or apology, he marri^another womap, 
young enough to be his daughter, and who, I hope, 
will manifest h^r affection by furnishing him with 
a pair of /ior;ifi,%ufficient tp defend h^self against 
the sheriff when he comes to levy the money, ^ppa 
Iftiis verdict^ 

By this fharriage t^ poor woman is abandoned 
to poverty and disgrace; cut off from the society * 
of her telations and friends^ and shut out fion) 
|Ycry prospect of a future settle«xent in llfe^uitiu 
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to her education aiRd hwt fefrth; for having 
ler beauty (nor jmiih to mcommend her^ she 
no pretensions but in that good c6|(luct 
^etion which, by trusting to the hfinor of 
;iiefendant, she has forfeited and lost. 
^ '0» all these^cir^jmstances, no ndoubt th» jury 
pVj^alculated the damageS) ai|(^how can your Lordship 
mravel or impeach. the ollculation? They are not 
^%ke tin Items in a trat^Haan'S account, or the en- 
tries in a banker's book; it is^ . 
# For loss of character, so much v- 
^ For loss of health, so much; 
^ ]^ loss of the society atld protection of relations 
«id| friends, so much;. 

^ And^r the lq;5s of a settlement for life, so much. 
How is the court to audit this account, so as to 
, t«y, that, in every possible state of it, )^e jury ha% 
^one wrong? How, my Lord, are my observatio&s» 
weak as they are^ proceeding from |ne, but^rong 
as s|ppdrted by the subj^ect, to be answeredl-p— Only 
by ridicule which the facts do not furnish, and at 
which even folly, when coupled with humanity or 
T-j^ justice, cannot smile. We are, besides, not in a 
theatre, but in a couit of law; and when judges 
'^te to draw grave conclusions from factS|«^ which 
^ iwt being under re-examination, cannot be distorted 
•4l^ob8ervadon, they will hardly be turned aside 
''>fr9m ipstice by a jest. 

^.U^Jjheijftfore, claim for the plaintiff the damages 
^« jrMMi the jury gai^ hen ^^||pt fliese directions ^ 
"^ ^ '% ^ . ■ 
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frotri your Lor()@ilF) " T^t ihey nvere 90* e 
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VfithiH Ttt^iR/rfot^/tt^i?, thdt fouftroukl not lea 
Ju<i)»rtenla by a single Qhservatiofii** 
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THE CASE 
yrejE BJ8HOP OP BANGOft 

i^ AKD OTHERS; "^ 

I^IDICTBD FOR A RIOT AND AN ASSAULT. 

TRIED AT SHREWSBURY ASSIZES^ ON THE' 





^ 26th OF JULY, 1796. 

-#\CHE exemplary morarsvand decorum \i^hich 
pl^e «pio$g> to the honor of this country, dis^ 
iiigaished^e high dignitaries of her national 
phi^b,, bestowed^ u|ion the t|ial of the right 
^v^rend prelate, who was the principal object 
ofit^ an extraordinary degree of curiosity and 
iateMlbt. r Indeed, from a penpal of the wholeir 
ee4tng&» we cannot help thinking, that the^ 
cutor might perhaps have been influenced 
the expectation that any compromise would 
fete been preferred <by . the defendant an^d his 
fri^ndd, t^ ^v«n:dr' public discussion of duch an 
^ptraordinary accusation as that of a Hot andl 
\t by an English bishop, assisted by bthcK 
rg^men of his diocese, within the very pisctf 
fcts of<hi8 awn cathedral. The reverend pre- 
jpte^ however, was not to be intimidated. ^ Htu 
IM^ gijjilty to the indtctm^nty aadrip^ 
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ceivcd the clear acquittal of aj'ury of his cdi 
jnen. 






The indictment was pVeferted Bga\n|t tta 
Bishop of Bangor, the j^v. Dr. Owen, th( 
Jote Roberts, jfaie Rev. Johii Williaan 
lliomas J^esy gent.; and was prose(%l 
Samuel Grindley, the deputy registfiAF 
bishop's consUtorial court. 

The indictment charged that Samuel Grl 
the prosecutor, w«3 deputy registrar of th 
sistorial court %of the bkhb]iric of Bango 
ihatisifcing sucb, ha hadef right X^t ocqi 
of the registrar's oi&ce adjdiningio thirC8^|l 
that the bishop and the other de(ien<|^9^ i 
iiig to diifturb the prosecute* iik the eiiteipui 
his biSice, and to. trouble the peace qf tlie 
iiri(awfully entered into the affiSe, aiid i 
4here for ^n boui^ la^piinst iht witt of t]||e pt 
tor; and it ftiither charged, that da«|r'j9 

' jlhturbajDuce therir agaiBst th^ King's pea< 
iissaulted Grindley, so bein^i||^i^tmr» w 
lent to expel tim from^tbe officii^ . 

The indictment wa's origtnailyifnrdffiite^ 
t^urt of great dessions^ in VVate^r 'where 
jFence wmsTchsiFged to have been coj^iui 
for a more impartial btftring wad tem&vt 
Ae cburtW King's Bench> and seQtdib^ 
Jri^l i^ llhe next adjoining county^ be 
^ipecWJaurjr^ tii ^xcyf^bs^yyii^ Mr^^ 
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attended on special retainers; 
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asi^iiMKitfor the prosecution, an(f the: 
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ish(^and the other defendants. 

^e^pai^t^'pur plan, to preserve some 

9 jn^ches of Lord Erskine, when kt 

>e lelt that we c6uld not, ^upon this 

ocbaifon^v have recourse^ to a better or 

^nl|)ariiaT pTjpiace, than to introduce, at 

c,^echX)f Mr. Adam, who conducted 

5bsecut*)rs case with the gi-eatest zeal, abi* 

el(j^ience;^his address to thejury con- 

9U»tbe |3uCti^ intended - to^be^^roved aSd ' 

; a^d^^Jhe s|^eeh of MV.*Erskine, for 

l9fbop^^tnpreheti43 als6 the*" whole body 

etriftei^ as it remain^ aft^ the €1tamina« 

cros^l^fininationlSfilie witnesses, and 

,/die^fore,>^ i-ested Ins client's claim. 

kig called no Witxi^iscs on the 

the defeoilan t,^^e whole ^natter for j udg- 

t j^pears nciost distinctly, . from tl>e two 

yil|hbit^the introductionof the proofe; 

^t^mlly as we hfave also printed the ^ 

imgupof the evMencebytbejildge.* , 

Th^y wno mijr^ivish to refer Wthe proofe tHemselves ' 
«£l^%(^m in the pi!:^te<i report of the trial, as taken ifi . 
Itandby M:tJ^tBm9f\ itom which these tqpeeche&ark taken, 

wj^iCh wasj^ubU^hed^'tU^ UiaC|b)r Mr. Stocisdak|J(^^ic» 
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THE KING V. THE BISHOP OF BANGcSl 

AND OTHERS. 
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MR.ELLIS OPENED THE PLE^DINGS^ * 
MR. ADAM FOR THE PROSECUTION. -^ ^ 






May it pleass yovr Lords hik 

Gentlemen op the JuitY, if 




YOU have heard from my learned friencU W 
has opened th^ pleadings to you, that ^Satnue);'^ ' 

^ Grindley. is the prosecutor, and that he is depiiiy^ 
p^gistrar of the diocese of- ]|angor« Yt>a^av% 
heard, likev^ise, that the defendants are the bisho|^ 
of Bangor, three clergymen* and a gentleman who 
Is agent for the bishop. ' , j 

In the outset (>f this cause I have already learntjfe^ "^•i^ 

^ .enough, from the manner in which my learned ^, 
Mends have received the openii% of the ple^|ph|||| * 

« to show me, that they seem to have aniinclinationr » 
as it were, to make that sL jest, which, I caa assure^ 
you, is a matter of. extreme seriousness* Gentfe*^ 
men, I introduce it to you ;^ith all the anxierity^' 
which belongs to a person who is unaccustomed tp . 
address you— I inirodute it with theanxiety whichg!^ 
belongs to a person, ^ho is to maintain a coAfiici: 
V4tb abilities that are seUoiu unsiiccessfulj butJ^ 
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ftVto yti^%do asiure yowf in the pare spifit 
fif^oderatsoD^ md of can^btr; and, if l might say 
«>^if^ quesiton of -this sort, in tlie pure spirit of 
440^|ruc principals of Christianity; thai tSt of wish* 
Aa^ tllat all man]^nd should do unto otl^rs as they 
wilh to see doife unto th^lh^el res. 

1^:^ Gentlemen, I wislF to call your attentiiKn to it 
scr^l5ly> and will just take the liberty "of Statitfg^, 
wby ^dlrare^iMed upo» to judge in this cat|9e. 
Theqnestion to be tried did not happen \»/itliin 

I'joiw*' oijjnary jurisdiction: it was nm tn this 
eo^^wthsU the offence, wbic^a is cofnplained oj^ 
lflj||g|f!ace: H^t ati aj^licdtion has been made to 
Hl#fl^^^;lt fcirePa^ it is possible that such an 
ri^ might produce Some prejitdtcein yout 
-ffihidj^) ai^if theire had been sometlriBjg in the con^ 
i^Mkii the party, for whom I have the honor to 
aj^pear, #l||ji|i has made it improper to permit 
the (JUe^^io^ to &e tried where i$ arose, fhc 
apjliicationi^o reihove the cause from Wai^s to 
tH« oearest English county, was made lipori an 
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^^i^l^^iU which Ijftavg. not seen, ^4 was granted 

bj^^^ogd Chief Justice Kenyon^ ^ho undoubtedly 

^ ^^fCiwjd his diSFretion wisely and justly, as he 

ttS^^^n^l^roccasions. He thought, tfiat, under 
tl^ cR«U||)[istanqes %tSted by tfcose concerned for*" 

^ip bisiiop di Bangor, and upo#the affidavit made 
b^Lly^f^ho e^ prosecuted, without any opposi- 
tion %* Interference oiany sort or kind whatever 

'b^lfe^Dii^n who appeifs her^e as the prosecutor, 

li^fcrkT^M^- fit% refno^ When he^did so, I 
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knaw he remoyed jt to a tribunal of uprightees! 
af virtue, and honor«~I know he removed it to af^ 
situation where, I am confident, intelligence 
integrity will alike prevail; and 1 am by no mi^am' 
afraid of the mere circumstancf of its beiii!ig re3»V 
moved, having any iiHuence upon minds like^l 
yours.' * ^ • /• 

, ^GeiUlemen, there may have arisen pre jwiic^s i*^ y 
this, as there do arise pr€|udiceslln^any causes** > 
Undoubtedly, this is not the first time that thb l 
matter 1^ been the subject of convei^iition and ' 
discourse; probably it is hot the fir^ tinl^ That 



even you, who are impanelled to try the^ii^soi 
may have heard of it. It is my ^ty^o mjr client, 
it is my duty to the public likewise? if th||u'elliiouM 
^have been.any'^Qfuch conversation about this prose- 
cution, to remove all those prejudices, to ^itioVe 
all the impressions that may have ^^m^^ceived^ 
not only frouM your minds^ w^e it possi|>le yo« 
could have received them, but from a||l those that 
stand arottud.^— 4 say it is i][nportant to my client^ 
and it is important to the caus^ of public jusVice^ 
that I should endeavor to retttove them. ' ' 

Gentlemen, I beg leave to state to you,^ in tHe 
temperate spirit which I have professed, ^at thi^ 
' is not k question, i^ which^he, general^ religious 
establishment of tfee country is at all inyolved^— 
it is a question, I cait assure you^ \Wiich is confined 
to the individuals who appear upon this m:ord» 

* iff' 

It reaches no further than their conduct,- on 'the 
particular occasion. It is a question whidi cs^U)i^^ 
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^ have th^east dfect to the prejudice of 
doctrine, or to the prejudice of that rank and 
iqa IB the state, which is so important to the 
fl^t>eiDg of society, and so essential to bind 
e^er, and u> sustain, thosfs principles which 
teiMl) ^^^ only to our happiness hereafter^ but to 
4ie good govern ment of the world in which we 
^w live« I pledge myself, then, that, when you 
^9|l'/to liear this <^se, ^ou wiQ find that the facts 
I^all prove are confined singly and solely to the 
Murtres lilmed in this indictment. v 

iffircntlemen, there is another eircunvBtance to 
w)^h I could wish to call your attention, before 
I.^l^i>ter into the mecits of the.case, namelj, that al« 
^iQUgti;a church dignitary stands in the front of 
U^fB Indicted, ^ar is, no .reason whatever, why this 
i^icttnent should not have t>een preferred; fopif 
il^.&gts wh9!^h .1 ;have to state to you, and which 
lahall o^rwards {mvc;^^df the pi4ndptes of law 
whicli, under Jiis Lordship's direction, I shall have 
the honor to l^down to you, are cpl-rect, you 
miU fipd that the public justice mu9t be satisfied 
ky ia "verdict of guilty, notwithstanding the rank 
and situilion of the first individual ii^ho is in* 
l|icted% ^ ' * 

fit is a painful thing to Ifee, not only on apcount 
ofliisrank and hi^ situation, as a bishop of the 
church and as a peer of parliament, to address 
^^ upon a ss^jecj^ of this sortijj^ut ^is mQre so 
#hen J consider/ that, in t^e int^jcourse of my 
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p]?oleN!sional life) 2 hav^ had J|^qa<mt 
see that person dischar^ibg , duties 
pljace) in a judicial and legislative caps 
of£en luikl Ihe ht>noK and J wiU sajr t 
{iEiction> to address^ him in that static 
snen^ I %fUi assure you that I spea^k i 
simal feelings against the bishop; 

Vfiaturally on. the other side* But whi 
€an.assut^e you that )3iy instructions an 

^the ca^se in a pure spirit of temper j 
tion, efiich as I have already describee 
jGentleiiien, this is not the only tii 
Ditarles ^f the chtrrch have beeji ii 
ibund guilty. You have but to look 
bead-roll of the State TrialS} and y> 
many instances of the sort. Yo^u 1 
reflect %. few years back^ when a pers 
indicisnent, remoVed in the same ma| 
not a bishop, yot a dignitary in the 
brpu^tit into fhis court, for reasons sin 
which oniig you now here to tr^^this 

^ They who heard my learned friend 
occasion, they who have read the his 
period, cannot forget the uninterrupt< 
spleiidid eloquence a«d'of4>owerfiil a1 
hjis bTeen ro^ng on, wnh increasing 
that "pfjiod >to the present ^nfoment) 

. then almost in its^infancy, was exertt 
tion s^mllOT to ^t in whicht I hi' 

- ■ • ■ - fc. ■ ■* 

* Mn Eriinc, as counsd for the JDcan of 
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to Address you, which marks that there was, 
[^H^ia our ownmemory, in this very place> a pro* 
m of a church digni!tary foramisdemeanoi^ 
tbeTe is upon tht present occasion* 
^^^tletnen, I will statb plainly why this ques^ 
^ Jim is tried, and why ydu arc called to deliver a 
f%rdice upon it. -It is, in the first place, upoii 
.^tidl^esr of puhlic justice, in order that the ju%» 
^Iflie of t&e ^fedulrtty may be satisfied. The prose- 
taitioti is likewise proceeded in, on another ptmci* 
^le, which J^ 8^bi sore I am warranted by the laW 
4|lrt)ve kind to state as a sound one; it is founded 
pa'ati honest, fair, j^slifiablii, attempt, upon the 
l^tit of this prosecutor, to vindtbate his own chaf« 
lE^er throug^h the medium of this pfbsecution-^t 
«%, wlieii I aiss€¥t that to you, I state a legitimate 
■ ^|;^und oif prosecution, and one that is consistent 
#ith the taws of the country: for it is in the pow- 
der any individual to use the name of His Majesty 
^or the purposes of public justice; aye, and for the 
^{hjrpose of vindicating his own character and repii^* 
^&tion» It is done every day in the tase of libel) 
tod may equally be done in the case of assault, or 



- The situation of this pVosecutor wais, atid is, that 
■if a person, who, by industry in his profession, 
^d iii the different stluationa which he held in the 
part of the country where this offence was corti- 
^^Itted, gained to himself a livelihood fife found ' 
^himself at once in the eye of that public wher<^ 
^ lives, in the circle of that community andabcU 
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«ety to which he belongs (if he did not take some 
method of bringing this matter forward to the 
^public observation of the country, and of bringing 
these defendants forward to receive the publia 
justice of the country), in the risk of being, in all 
probability, deprived of the hpnest earnings of his 
industry, and of ihe situations which he held for 

. the Ifenefit of himself, and the support of his fa- 
injly. These are the principles upon which thU 
prosecution is brought forward; these are the prin- 
ciples which do not at all involve any thing of a 
vindictive spirit: they are principles upon which 
every honest man daiJy acts; they are principlei 
upon which every honest man may legally act« 
Who could have blamed Mr. Grindley if he had 
brought an action of damages against the bishop^ 
for the injury he^has suffered? What is the situa* 
tion in. which he stands here^^not bringing ao 
action for damages indeed, but preferring an indict- 
inent? I will venture to say, that, under the cir- 
cumstances of this crime, and agreeably to the 

«. matter charged in this indictmeni^^ 2l prosecution 
leaves the defendants more ample means, and a 
better mode, ^ defending themselves, than if an 
action had been brought,. and they had been put 
to plead a justification to that actioll. These are 
the points to which I wish to call your attention, 
in order that y®ur minds may come coolly, deli- 
berately, and without prejudice, to the trial of thia 
cause. 
Gpntlemen; the indictment) as you have hiem:^ 
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ttateS) thftt the parties upon this record were guilty 
c^a'rtQt, by entering into, and doing certain acts 
jff't he office which belonged to the prosecutor^ as 
deputy registrar* of the diocese of Bangor. It states 
Bothin^"t3iut a riot. There is no count in this in- 
dictment singly for a common assault* although 
it is the common itiode, in drawing indictments of 
this sort, to conclude with the charge of* a com* 
mon assault, with a vie^ of securing a verdict, in 
case the facts should not come up to the proof of 
ariotr I wish to call your attention particularly 
4o this, because it shows there was no spirit to 
catch, by a hair, these parties, for conduct, which, 
if it does not amoutit to a riot, is not the subject of 

It is necessary for me (and I shall do i{ very 
shprtly indeed, before I enter into the state of 
liEu:ts which Tmust lay before yoi^]| to explain the 
bw upon^the subject of riot. There are various 
offences which people commit, congregated toge« 
ther, which receive different denominations in law, 
^om the simple offenee of an affray, up tojhat of 
ariot, which it may be well for you to know, in 

^rder t&at^you may be able to apply the evidence 
when you come tp hear it* The case of an affray, 
is 3/ matter which arises accidentally, without any 
premeditation or intent.— The next in order, is an 
unlawful assembly; -that offence consists in persons 
assembling together, to do some act respecting 

-private pfropei^: (not concerning the affairs of the 
public), an4 separating without doing ^ny act 
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whatever. There is another caw^ commc 
nomioated a rout, which is adyapcing ioyi^ 
^ct) without arriving at it* Thehighej^t ii 
is a riot; in which there must be these ingrc 
in the first place, there must be tliree x)rmc 
sons e^ageel in it; in the next pUce, thei 
l)e an intent and pur po^ in the pftrties to i 
Si riot; and in the third place, it is essentia 
should J>ave for its object some inatter of 
concern* \Vh^]^ you f pniue to h^i* tbe e.i 
you will alwjE^ bear this definition in jpui 
^hiqhy I ^amr^atis&ed, 11^ learned friend ; 
conlradict, and I €^m equally satisfied n^yl^ 
support m^ ip, inrhen hexomes to address. 

I. pledge m^mVt lh«n> to prpv^r that tiUc 

of Bangor, and the other 4efendaii|s .'Up 
record, were guihy of that which I have 
scribed'^that'^^there w«re thi?ce or^more of, 
that they committed a riot, in a i»atter res 
, private property, and that they had anorig 
l^nt and purpose in theact which they did. 
regard to the intent and purpose,, y30U-\»^Ul 
bbse^rve this-^^that, initentai^d purpose ma j 
arise from the facts and circumstances lb< 
at the time of the transaction, ^htoh^by W 
establish a necessary pr^umption '<)f an < 
intent; or, it,may1)e made stil); more palp 
you, by showing a' line and tissue of i 
jRhich necessarily involves the^t intent and^p 
and, therefore, i ei^iers presumption unn^ 
by giving you ckar, demonsjtrativi^) ^cide( 
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^i^iDg fi^cmi the actS' and trax^sactions of the par« 
^i^«9tablt$^g a premeditated design, intent, and 
^^purpose, inttie acts which they did. You will find' 
-iUiat this last observation will apply, most materi- 
lAlj and %rcibly, to the evidence I am aboat to 
'^^j^efore faa, and the circumstances lam about 
to recite* 

r I profess, gentlemen, again and again, that I 

liave no object-in view, but making7ou understand 

-this case; and if, in the course of my address to 

Jo% I ekher elevate my voice> or give into a mam* 

'Aer of action that lis contrary to the utmost mo« 

deration, I trust you will attribute it to Mbit, and 

not to intention. I Jiave no. wish, but coolly^ de« 

.vliberatelyyand calmly, to makeyoiv masters of the 

(.^cts, the circumstances^ and principles, upon 

. T which t^s. impo^ ant cause* must.be decided. 

u . Gentleis^nv I have already stated to you, that 

'■' ^^Kf prosecutor^r. this cause- was deputy rcgi^^trar 

f ^theconsistotial court of vthe diocese of Bangor* 

^ )t||8 esseiitially necessary that I should make yqi^ 

acqtirainted with th» nature of that office; and not 

i^lj^ that you shpuld become acquainted with the 

I .iiature of the offices of registrar and deputy regis- 

trar» genersi^Uy, butf that you should likewise 

h^ made «u^qu.aiiUed witjti the particular circum- 

Afances and local situatioa of the prosecutor and 

liis office. 

The dj^jputy registrar is appointed by the pnn« 
-j^pA reg^istrar. The general nature of the officie - 
-^tc^ijtrar Js^ that he has the custody of Mikf 
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archives and muniments that relate to thi 
tual court of the diocese; that is, he is to r 
all. the acts of a juFidical natuve, and he is, I 
tfiat^ the registrar of all the wills and testait 
the persons who die within the diocese. € 
you observe, it is an office of great impqrtan 
extending to the interest and property of 
portion of the ^ommunit]^; that it i^ an 
where the safe custody of th€ xlifferijnt a 
and muniments is of the utmost eonsequt 
Certainly, accordingto thelaw of the land-*-j 
ing^to decided cases to which if it isnecessan 
v^fer his Lordship^ it is competent toapf 
minor to the situation of registi^r;^.and, accc 
ly, the present bishop of Bangor^ upon the 
'Bation of the former principal registrar, d 
point a nephew of his, a minor^ to be<;<pr 
j!egi^trar» As \i is competent 40 the bis 
appoint ajninor to be principal registrar,; 
equally competent that 4hat minor should, b; 
mode,. appoint a deputy* 

The reason w^y a minor can, in this cat 
'l?iate from the general r^ileof law, and do 
appoititt»g a depiHy, is> because it follows 
jaecessity^ that the business of the office of 
Irar mwt be dischargedr If ^e minor coi 
appoiutiof course the duties of the office co 
be discJiarged, and therefore, esQ ncce»9ita 
froip the necessity of the case, :the minor i 
-berty to appoii^t a deputy. But the pdiver 

>gi|iA(Nr« goes BO Iwr|her-^t2i4re the law stof^ 
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itral riile of law is, that a minor can do no act«<— ^ 
t he has no will, becatl.se he is not s5{^\)osed to 
'^ understanding'to^ict for himself. The excep- 
), in this particular case} is, that the minor 
IS an act for the purpose of appointing his de« 
f ; but the necessitf goes no further, 1 have it 
m^y power to «tate to you, from a very recent 
ision, 0s well as from the very nature of the 
ig it;self, that this registrar cannot remove his 
rtity; ibi* in this rery case an application was 
de to the court of King's Bench (and though 
I may be tedious, it \s an important part of 
I business), an application was made to the court 
icing's Bench for a mandamus, calling upon t^Q 
icni prosecutor, Mv. Grindley, to deliver over to 
irson oftliename of Roberts^ all the muniments 
hin hi& power- and to deliver up to him like- 
t the keys of his oifiBce, anditheireby give hliti 
Session of the place where thetiu^iness is con« 
ted, and where tjie nvtiniments are preserved* 
i result of that application, for the order of the 
rt to compel this to be done, was, that it was 
led by the court; and I have thi& authority U>« 
, from those who heard it, tlmt tht groungl. 
fi wluch it was denied was this: Lord Keny^a^ 

of opinion, 4hat it was essentially necessar^^ tb^ 
ly to 4he oourt of Chancery to appoint a pro-, 

gilardian for the -minor, that there mrght 'be 
icient authority to appoint another deputy Pe» 

mr ia the $(ead of Mi^ Gnndtey> but ilMit>Ji^ 
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being in possession of this office, aii<i Mr. Robtr*^ 
not sho^ng a right to the pt)ssession of ihe ofik^a 
it was impossible for the court to grant the prd^ 
applied for, 

1 have, then, established clearljh in the #r«* 
^lace, that Mr. Grindley was in possession of th^ 
office; and, iii the next plaee, that there/w^j^ -bO 
legal pq^wer to remove him: consequamlyr al- 
though, from necessity, the minor itiay appoint ii^ 
tWe first instance, yet, if the office of depi^ty Te- 
gistrar is properly discharged, thalt necessity not 
existing for the removal, the deputy registry 
must remain until the princip^F arrives at the 
years of majority; or until he has such a guardiaift' 
appointed by the court of Chancery »;^s i> capi^ 
of acting in such a subject matter*. 

GenUemen,. there is one other circumstance^l 

^ish to state respecting the law upon this subject 

•—namely, that where, a registrar is appointed bf 

^tbe bdshopt^ and a deputy appointed* l^ the. regl(^ 

trfitand the principal registrar is a person not 

in a situation to act, there is no pow^r and authoi* 

rity, on the part of the bishop^ito remove the d9« 

puty registrar^. - The bishops by law, has no power 

or authority whatever^ to remove the jTegistj^ar, or 

ill^uty registrar, except in the following manaeps 

H the registrai?, or Jhis deputy $ 4pes aay act oc 

acts which are, in their nature, contrary to kuf; 

ifthey do not act consistently with the dutlq^^^.. 

jlveii^pffiCQ/ then, in^tJiat case, updoutof 4lfo, ti4^ 
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'^l^f>p muf .^uspjend, but hU stispensipn is con- 
>J^Qe4 to " fi year or more;** ^d it has been deci^- 
ii|^,,U^at the words, " or more,*' do not extend ipf^ 
definitely to any period, but mi|st be confined to 
treasonable period subsequent to the year. Gen* 
demen)^I beg you will bear this, position of I^w in 
yo^j^ind, because ygu WjiU find, throughout t^e 
irhoke of this, cause, that the bishop has had no 
£iult iRfb^tevcr to find with Mr. Grindky, in the 
dischiurge of- the duties 6f his ofiice; for he h^s 
j9eye^>thQUght })im {^met^ab^ to his juriBdictlqti 
j£[^r,^l^ purposes 4)r suspension; that he must haye ^ 
^co^^i^l, therefore, that in the discharge of^e 
4iNp^ pf his -o^ce, he has acted ^^e an honesty 
i^lJbfui^n^dwi .of hi^ publie trufttt U.beito4 
. Dot.done SO9 AKro»id not this bishop, who, as I.shall " 
jprove hereafter, attempted first by art, .and irfler- 
wards hy forccj to remove him from that situation 
w^would be npthi^ve iPrad^ l^seof hissusp^ding 
pftSf erf >Wowid henot, near the period of the m^. 
nor TegistCiQir coming of age> which would haf«^ 
been in.kss thana year from Iheset^ansactions^^ 
^ .^ould he not, fl say, havi^ suspended him for ;a 
yefitr or more, 4n (irder that the trust might fiot 
hare been discharged improperly, by which means, 
^le minor when he^arrived at that age of twenty- 
one, when he would have the free exercise of hi^ 
own wilU might, according to law, have. exarcisiod 
Hhe powefjof a motion over his deputy at his plcli^ 
€«ure, without assigning aay cause what^ver^for 
the removal? ) 
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Gentlemen) it is material) in the discussionrc^ ', 
this caujse, and most mat trial to your onderstanding^;^ 
^thc evidence, that jrou should know the parti€al4f''^ 
situation^of the office; I mean M4: local situation ^ i 
thefilact in which the muniments and records are- 
.kept.-— It is, as I understand, built adjoiningtoan^' * 
upon the cathedral church of Bangor; theV* is j^;'-- 
flight of steps rising to it) and you go through a 

* porch, on which there Is an outer door. Having- 
got within the porch, there is an inner door opens- . 
to the registrar offiot; the office is directly opposite 

'^ to the bishop's palace; there is nothing but a:j^ourt« . 
y^rd. between them; and it is so near, that ^\trf>^ 
voice, perbapsrmay be heard from the one pljii^ei^ 
Ihe o(|K;r; of;,Clmt, hfrwcrcir, I- ftm b}^ no> nvAM^a^' 

•^ pertain, but it certainly is within sight of the hi- j 
»h«p's palace, adjoining to> and built upon^ ttie pas- 
- tbedrah 

I iiaye *tsted the duties of this ofBce; f havt* 
shown^ou that they are grave and serious duties; I^ 
bafe stated the responsibilities of thls.office; I have 
shown they|Lre grave and serious responsibilities} I , 
have stated the nature^f the mufiiments kept In 
ttiis ofBce, and; the place in which tbey are kept: 
and I contend, I think, without the hazard of eon- 
i:radiction by itiy learn<td friends, that the person 

^ who was thus appointed deputy register^ was irre- 
movable, except by the mede of suspension by tbc 
1)ishop, in the manner I have mentioneii. He w«s 
n<9t removaI>le by the minor, but through the mev^-. 
dium of a guardian^ which guardian must be ap- 
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polisted by the court of Chancery. The deputy 

ngistinuF^Aus investeil with this office,^ charged 

- " Ik » 

thoii^ duties, and thes#- responsibilities, had 
Qpj^ril^ht and title to possess that of&ce — to 
ss the house orplaSe which I have described} 
Pm«nt2l||i it,— to talLe it again if it was taken 
into him/' and ^ defend hisnself in it^ as any 
S||;ifsjimait!'isas to defend tiis house, which is 
emphatically denomiiM^ted his castle* It is im« 
possible to^jompare it more accurately. AU th& 
ellcumstimce? that belong to the sanctuary of a 
liduse, belong to the sanctuary of this office. The 
sanctuary of bur house ist for .our repose, qi^iet, and 
.^curity; it is, that-iwe m^y protect our families: 
-tlfe saiictuary pf this office is not that t(ie family of 

■•■■v.' - . - 

m individual may be protected, but is for the pro- 
||cti6n ofthe interests of an extensive community; 
:^ that all the devises of personal estates, that 
^ yie records in the office of a legal and a judi« 
i^ ^nature, that all the interests of a large and 
11 jortant diocese, may be protected. Then, all 
t; [arguments :£br a man*s maintaining and de- 
^ Jiqg.the.po35session of jjis house, applf infi^telf 
tsf i}|;eritO ap, office^ chared with such responsi* 

ic^^Jt i^ impossible that- he can secure, it is 
ilble that he .dm maintain that, which 19 

ntial for him to justify his conduct towardii 
^' public, without maintaihing possession of the 
Hk tding, wlipre these things arfe preserved j and 
►Ci ry person who attiq^mpts to trespass upon it, is 

|e9j>asser in the ey^p&tjielawj every persoa 
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ivho ii^akes a ribt in it, is amenable to the^ justf^ 
of his cpuntry. 

I have described the situiition of this ofBce: it itfv 
btiilt adjoining^ to the cathedral; the -wall of itninA | 
into the wall of th6 cathedral. I have described 
the natiire of it; it is a spiritiial office. Is itr ] 
possible that any thing can amount more nearljr. 
td the description^ which ^he great Rotian ora^ 
gave as the definition of a house: ^^Quid enim saao 
^ tius, quid omni religione munitiu^) q^am dOnnot 
** unluscujusque civis?" What jcan be more hol^! 
"What cante more protected by every princij)lc of 
r'eligionr-^This is a spiritual office—-it is a spiritual 
office carried on in a building annexed, in local! ^ 
situation, to the cathedral church* Tlius annexed 
by duty, and annexed by situation, it falls in pre« 
cisely vi^ith the comparison I have made; and shows 
ycfu, that this gentlemsln, Mr, Gilndley,wasb6undt 
for hts own sake, for the sake of the public, wi^^ - 
whose intereists he was intrusted— for the sake of 
the community of the diocese to which he belonged 
-^by^^y^ sacred situation of the place of office, t9 
possess, and protect his possession in it, that the 
muniments and the archives mi ghtbe preserved. • 

Centletxlen^ I am^ s0rry I have detainelf you~0 
Idhg inthe preliminaity part bf this case; I h(^i\ 
liowever, I hate not wandered, but have 'confitie^* 
xhyself accuirately; to the question beft^ yY>u* t^ 
think i have done no more than laid that ground)^ 
^ich is necessary for your understanding the £Eu:ts^^ 
mdrrnew come to ^{ate to* you precisely anfd iMr^ 
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^ibately, what the nature of those facts is. I told 
bill originalty, that! aim only at distinctness. Ifl 
;;W^ that quality, I have every things I can wisb^ 
P%Mer to be distinct, and in order to show you 
fi^ What mind and intent this riot was comraittedt 
Innxiously . entreat your attention to the com* 
|ieii€ementofthe coE^iiexion be^e^n Mr.Grindley 
)bd the bishop of BiSbgor. 

^'^Early in the year 1709, Mr. Grindiey was ap* 
^t^ted a|;ent for the bishop of Bangor. In the 
iionth of February of that year, the bishop ap« 
^ jpiinted hi^ nephew, a minor, to the situation of 
r^istrar of the-consistorial court of the diocese* 
fl^ the month of March 1792, Mr. Grindlcy was 
' J^oitited deputy registrar. He continued to act 
m-tji^ situation of deputy registrar, down to the 
Jfear 1794, when, for the first time, he saw the 
ifilnor) wh6 confirmed the appointment, and who 
Created bim as his deputy registrar. The bargain 
Wiw^that Mr. Grindley was to pay his principal 
aNenty pounds a year. He discharged the regular 
payments. H6 continued to act in his ofifice, with- 
x^s^ any offence to the bishop; and that he had 
c^oimrtted no offence in his office, is dear, other- 
he, the bishop, must have suspended him. 
^continued, I say, to act in the dischai^ge of the 
^lies of his ofiKce, down to the autumn of 1795. 
Here thien begins the history which g^ves origin 
io^ this prosecution. ' 

The approach of the general election led the hi* 
tft#p of Bangor to think, that he might| pert) aps| 
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\ih serviceable to some of his friends; and hi 
thought those immediately under him were like^ 
ly to be influenced by him. He applied to Mr 
Grindley, for his interest in the county of Caer«< 
narvon* His application did not meet with the 
reception, or with the answer, he expected* -Mn 
Grindley thought, as I hope every EngUsbsnan 
thinks, that he had a right to the free exercise oi 
his franchise, and the free exercise of his inftu* 
ence; but although he thought so^ I can assure you 
that he behaved with great temper and miklera- 
tion. Mr. Grindley now found, that his connexion 
with the bishop became a connexion-that was not 
so comfortable, if they were not to agree in their 
election interests; he thought it right, therefore, to 
resign the office of agent to the bishop; and he 
accordingly resigned his place of agent in the 
month of January . At the time he did so, he sig* 
nified expressly, that, on the 22d of Februaryf he 
would resign the dl^ce of deputy registrar* Noiff 
could any thing be more moderate ?* — -You mayi 
perhaps, ask, why he did not resign the office of 
deputy registrar at the time he resigned the si^u« 
ation of agent? The reason he assigned was thiS| 
and it is a valid and substantial reason— that hU 
year of appointm^t as registrar ended upon the 
22d of Pcbruaty 1796; tliat, by retaining the office 
till that time> he should be enabled to make up his 
accounts, to settle all his business, and then be 
would quietly take his departure from it. Could 
^. any things be more moderate^ could any thing mon^ 
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ibir by tbe bishop? If th'ra registrar had 

e obnoxioiis to him, because he did not obey 

m matters with which the bishop^ I must sayi 

||l%htto have had no interference, either as a bishop 

liMk iiord of Parliament; If he wished to get rid of 

.>(Inndley) might he not have had that patience 

oug^ht peculiarly to belong to the character 

IlittitosQ, who appear as defendants upon this in* 

^CNpoaesiLt! Might he not have had patience for but 

:^iittier months till the deputy registrar voluntari- 

;^'reslgned hisofi&ce! There is something in this 

;^tbtiduct of the bishop^ which it ts almost impossl- 

^e to account for, unless one were to dive into 

: ttose speculations^ which have led one to know 

^Hirliatthe motives, and what the feelings of men 

iare, in different situations of life, and in different 

-ithacact^irs in society. 

hi recollect a very profound and a very wise say* 

4lif , equally true as wise, with respect to the 

^^rgy^v It i^as said of tbem, " That they had - 

^found, what Archimedes only wanted,^pother 

** world, on which to fix their fulcrum, by ivhich 

^* they ni0Ved this world at their pleasure/'— That 

xtayiiig will go far tqnexpound this conduct. In all 

itpirit^ matters, it is a wise, a just, a true maxim, 

V^^lculated to ahow the true principes upon which 

: 1^ tler^ possess, and truly and justly, and emi- 

• Qenlly and beneficially to the so^ty in wbich we 

' - Kve, possess that influence upon mankind, which 

vought to belong t^ their character and situation 

^*1iiaH spiritual afR|lRir^bu;|^en they travel f rota 
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spiritual to temporal coneerns— wfcen tfaeyr^ajit ^ 

fe-! 

the affairs of the other, and look only to thie coa^v 1 

aems of thi,s world; >Vhen they interfere in poll? N 

« ■ • ** '*'' ^ 

ttcs above r or in elections below, then that cha». 

racteri which directs their infiweftoe in theclcrical ": 

J^unctioH} unfortunately follows them rntq tlveiir; 

temporal concerns. If they are disappoiiKt^d^ . 

they cannot brook it. Tliey have beea taught -^ 

to regard mankind as persons whom they ar^<t4 

govern at their pleasure— they are incapaib^^ 

smootliing the matter oyer, as men moresccu^ 

tomed to the ordinary concerns of life,' ^ti «ifi4l 

their spiritual power uniformly follows tbetn.iirtd 

temporal concerns, if they are imprudent lenaotigli 

to mix in them. This is vouched by ttee history 

of the world, in all ages; it is vouvChed peculiarly 

by the history of this country. WboewerhealiEl 

of Sherlock or Lowth interfering in such matters?. 

No. They were enabled td move this w6rt<J at theit* 

pleasure, because their lives were spiritual and 

boly.^Vho has not heard that Wolsey and Laud 

were of a different character and description? The- 

E^o ct Rex meus of Wolsey, and the violence of 

Laud, against the privileges-bf the people of Engf- 

Jand, at*e equally to be collected from that witty 

wise, and just^axim to which I have alludedv S>iich 

is the situations of the persons concerned. G€li* 

tlemen, it does ^ot signify whether the scene is ih 

the world at large, or in the county of Caernarvon; 

whether itis transacted in the palace of Whitehall, 

or in the chnrchyi^rd of Bangor;— the same 
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iin the handof the Supreme Beitig^ directing^ 
f|ft^ world to its good, will always produce the 
j|lfeie effects; and I c^innot account for the hishop 
liii.l»i:Hng accepted of this moderate, of this atten- 
tfieiof this happy proposition (I might almost say^ 
It it- had been accepted) of the deputy registrar^ 
bift that -he had deviated , ^om what he does noty 
l<|pi -sure^ often -deyiate from,— ^frorn spiritual to 
t»l^»orai coiicemst^— that he had forgot the con* 
mns of that pure and humble religion, of which he 
nan eminent pastor, and that he had been drawn 
Mieby the peculiar interests of friendship, by the 
atcimg t&esof connexion, or by something else^ 
ki^fder to act in the manner which I have describ- 
ei tonNiMi. :,j ■ ^ 

Jnbkctf the resigi»^tion has not been made at all; 
a&d the transactions, which I am^bout to relate, 
will $liow the reasons why i-t has not been made^ 
and will prove>,ihat k was not possible tiohave b^en 
made with safety. Mr Grtndley found, the bi- 
shop bad become hostile to him^ he founds he was 
no longer safe in resigning it kito hands that 
touhl not legally accept the resignation; he. foiind, 
he coulcb#ot have that confidence, which would 
have taken plac^, if it had been left to his owa 
fe^edom and choice; and that, after he had re^ 
signed into the hands of a minor, he would, \n 
point of law, have retained all the responsibilities 
^ the ofBce, without being, in fact^ in the ofBcey 
to discharge the duties:— Therefore it is, be has 
HoiTjesigwd the ofiicc. But the transac,tion- which ^ 
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1 am about to state to you, and I am now ^ona 
to the real question inihe cause (though I hutnbl 
think, un^er his Lordship's direction, thAt notiiliTj 
I have said is irrelevant)— the transaction I ati 
about to state to you, will unfold the whole. 

Between the fourth and the eighth of January 
1796, which you see was a month pt'evious to tin 
term of the proposed resignation, these tranisac 
tions tookplace.^ — First of all, the bishop, in lh( 
absence of Mr. Grindley^ the deputy registrar 
sent for the seals; and he obtained one seal. ] 
think the other seal Mr* Grindley's clerk had not 
in his possession, and it waS not delivered. TbtJ 
was intimated to Mr. Grindley, and Mr. Grindlfey. 
imagining that^the bishop, having obtained on< 
seal, mightposaibly attempt to obtain the keysr; he 
therefore, being at that time in Anglesey, wrote tt 
his clerk to beware not to give the bishop the ke) 
of the office if he asked for it. The bishop did 
ask for it; and was refused. Upon the 7th oj 
January^ Mr. Grindley returned, and found that 
hi^ office had been broken into. He ascertained, 
as 1 shall prove, from the brshop*s own mofuthj 
that the bishop had given directions to break open 
the window of the office> to take the locks off* the 
door, and put on other locks. In this situation 
Mr. Grindley fbun^ himself, respecting an ofBce^ 
for the duties of which he was legally responsible; 
for he is, imlaw and in fkct, deputy registnirj 
and ftas been so from the year 1792, down to the 
present titne, without any attempt \o cast a sloi^on 
his character in the discharge of hi« duties. 
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: .Ge&tlem^9 1 come now to the principal facts; 
'And I can assure you I will act in the spirit which 
.. I professed at the outset. I wish to state evelry 
thing candidly to you; I have nothing to hold 
back. I do not mean to say that, upon ,every oc- 
casion^ it is possible to justify persons in their 
transactions. for moderation and for prudence; and 
yet I think, when you examine the transactions of 
Mr* Gr^ndley, you will see, under all the circum- 
stances, that ihey were neither immoderate nor 
improdent. Mn Grindley's offer of resignation 
had been scoffed sit, and rejected He had been 
treated in s^cli a way as to make it natural td sup- 
pose tliat he would be exposed s^s a culprit, in the 
discharge of his duty^ to the whole community to 
which that duty appertams^ He found, that it was 
essentially necessary for him fo know in what 
state the muniments arid archives were, which he i 
alone had a right to the posses^c^h of. He found , 
the means of entrance debarred, and therefore, de- 
termined to get admission to the office; and hav-< 
jng got admission, he determined to maintain 
hlniself in the possession of it, as he had a full 
right to do. 

In the morning of the 8th of January, Mr. 
-Grkidley went to the office, with the means of 
getting admUtabce into it. You will observe, ' 

« 

that the first attempt to get possession of tfie c(f- " 
fice had been on the part of the bishop ^ You 
"will id ways recollect, that the brsho|) has .n(> 
««rthly rigbt W the pofssession of the muhinteilM 
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©f tjiat o$Ge, ak long as the registrar properly 4is* 
charges the dtityofthe ofRce.-^Hc has no right 
to keep the registrar out of his office, but the re^ 
gistrar has a right to keep all mankind out of it, 
except those who come upon business, and ex« 
cept the bishop when he comes in the ^iischarge 
of his duty as bishofi of Bangor. Mn Grk^dley 
imagined, frcVm the violence that had taken place 
before, that^s ^to say, from the violent breaking 
into the office originally, and from the olfer of 
compromise on his part, and even of resignation, 
being wholly rejected, hcimagined, andit was na- 
tural so to imagine, that force would be opposed 
to force, when he once got possession of his office; 
and therefore, undoubtedly, Mr. Grindiey went 
provided, so as to secure himself against the pos< 
sibility of that force depriving him of his office^—- 
Gentlemen, I insist, that when h^ was in posses- 
sion of his office, he had a ^ight so to do. AU 
this>will be proved-j^I say it will be proved: be- 
cause I know Mr. Grindiey, who is the first wit» 
ness, is a person beyond the suspicion of not actr 
ing agreeable to "bis oath-— -The oath is, " that he 
shall speak the truth, the whole truth, and nothing 
but the truth.**— It has been uniformly expounded, 
that a person who does not speak the whole truth 
in a court of justice, is as criminal as he who 
speaks a direct falsehood. I feel myself bound ia 
duty and in conscience, as an advocate, to state to 
ypu the ^hoie truth; and Mr. Grindiey is^ man 
^ that coiiscience; that lie m\\ spei^ the wfaok. 
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tmik in tb« r^tifKMT in which the thing happened. 
^t wHl theiv be iov-fovt to jiiidge, unpder all the cir- 
cumstances; and! think that lyhatever opmion) 
ydu may form with regard to Mr. GiindJey's rar^«^ 
ncBs in hrs^ manner of getting possession of Ihe 
officer *Tid his determination to maintain posses- 
sfoft erf it, you Wilt be convinced, that the bishop 
and -those indict'cd, were in fact guilty of a riot, > 
fcHP endeaTottring to get possession of it, and com^ 
irrg atid interrupting him> in tbe manner i shaH 
describe and pwove. 

Mr» Orindley went with pistols in his pocket; 
b^t it wiJl be proved, these fiistois were tmloaded^"^ 
"Now,: I can assure my friends (whatever gestures 
tiiey may make) that I am not in the least afraid 
of this fact. I say, bis going with ww/ofld«/ pistols, 
proves, that he had, in regard to getting posses^ 
sibti cJf the office, no intent of offence whatever. 
He took powder and shot, with which, when he 
got possession, he loaded his pistols— -which 
proves that be was determined, being in peaceable 
possession of his office, to maintain thatposses- 
sioAi and I contend, that the deputy registrar of 
the diocese, under the circumstances I state, had 
a right so to do. I say, that every argument,«very 
fa^t which applies to the case of a man's own 
house being his castle, applies to this case* Mr. 
Gtindley, afte* he had opened the outer door in 
the porch, in order to prevent any riot, atid for 
th% purpose of intimidation, threatened one of the 
persons who came from the bis&p's h^use to 
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interrupt him, with an unloaded pisto!^ lor it w% 
be proved, that the pistols were Idaded at a ««39e- 
quent^time. After this first attempt to ^(istiirb 
liim, there was a considerable imerval; and during 
this interval Mr. Grindley got into the inner door* 
Mr. Grindley being thus in the oflke, the bishop 
and various of his servants arrived* The bishop 
hoHowed with^ voice so loud (as will be proved 
to you) that Mr, Grindley did not know it; his 
passion was so vehement, that it was ab^utely 
impossible to distinguish his voiee* The moment 
Mr. Grindley knew it was the bishop, he iaid :he 
had no objection to the bishop's being let in, and 
he desired his servants quietly and peaceably lo 
retire to a further corner of the room* Mr. 
Grindley then came forward, and said, that what- 
ever business was to be done, he was ready to do 
it; that he considered hitnself as the legal officer, 
and he was then in the quiet possession of hts 
office; that, with regard to his Lordship, he was 
perfectly willing he should come into the office, 
but he begged that his Lordship's boisterous and 
tumultuous conduct might cease. 1 really wish, 
rather that the witnesses should describe what 
passed afterwards, than that I should. But in- 
stead of that tumultuous conduct ceasing, the 
bishop approached first to Mr. Grindleyv afier« 
wards to his servants, with threatiining gestures, 
and with threatening words, laying bis hands 
upon them; and he was assisted by the for j rather 
persons indic^d; who afterwards caifte into the 
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^ «fcoi^ actions and words wer« (urecisely Qf 
same l^ind and description. 
k^Atlenlett) ope of the grounds of riot which 
^hav^to trf) is this. That here was a person^ 
\Xkj enUtled to the possession of his office^ 
|a}ly forced from that office; he had taken 
session of this office^^and remained in the quiet 
sefsioa of. it* Now; whether he did so in a 
iiper that a perfiectly calm and unconcerned 
ctator may approve of, as an abstract case, I do 
know; hut I am ^dressin^ ra^rself io .persons 
d^have^ human passionsr I am addressing my* 
r to geiUlemeih who know what 'human i>ature 
and 1 am sur^ythat in an outrage of this sort} 
nmitted after .a voluntary offer of resignation^ 
;h as I have staled; after a conduct so peaceable 
i quiet, ^xen a worm, if tr'Od i^on, would hava 
ned again. Mr. Grindley had got quietly into 
; possession of his office, and then> after a lapse 
time, this office ;Was again attacked In the 
touSf tumultuous, and extraordinary manner 
kiqh the witnesses will statCi but which I forbear 
tailing, because, in the first place, it is unne* 
»sary Tor your undei*standing the cause, and 
the ^next place, it is painful for me to state it* 
lis disturbance went on a considerable timCf 
d at last it ended only by persons, whose sex 
id cljaracter I have, too great a respect for, to 
troduce them into the cause, more than just to 
y, that by the intervention of Mrs. Warren and 
o ladiefi) the bishop was at last quieted fron^^ 
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his passion, and withdrawn from the riot* Tht^* 
the business ended* Gentlemen, this is the case 
which you have to try; and I thi^jk I canir^nture 
to say, that if the facts are proved in the mannei^. 
I have described^ and I take upojn me to say/ 1' 
h^ve stated them, most correctly, it is impossibLs- 
for you nol to find a verdict for the prosecutor* 

Gentlemen, it would be in vain, and an absurd 
thing in me, to detain you with any particular 
address to yourselyes* I ha^ the honor of know^^ 
ing hardly any of you personally , although^ among 
the jury there are some gentlemen whom I have 
had an opporttitity of seeing in another scene ia 
life. I know your characters, and I know that 
however you may feel your,selves bound to protect 
the ministers of our church, though I think thi& 
prosecution can have no effect upon any but thor 
particular churchmen engaged in this transaction, 
that you will yet guard yourselves against de- 
viating from those principles according to which 
you are bound to act, and that you will find ac« 
tordtng to the evidence. 

Gentlemen, there is no principle implanted in 
the human mind, stronger than the sympathy 
■which we feel for tiie situation and sufferings o£ 
persons of high rank and condition: it is one of 
those principles that bind society together; and 
IS most admirably infused into our nature, for the . 
purposes of good government, and the well-being 
of civil order. But whatever the rank may be, 
|b«t rank can never stand betwelen a defendant 



ad tjbfr^^coof ^ the i&ctt with a jfiry of EngHslW 
ma^ Thef kaow their dnlj too w^: aetther 
MutficiaakiiH s^pathy, nor mty other principle) 
iil^^^oasihiy iffeq/^ their minds. Consider what i8<^ 
ki&^^«ei|liarsituaidon of these defendants; reflect} 
tet M^ 8re set apart bf the laws of the landi 
md^^iie regi^atk)^ of the christian religion^ fcrr 
j^ ^cHTpefse of preaching the doctrines of Christ* 
)€Hr law has been so peculiarly catrtious with 
■espMl; to theif character, that even when it 
^inj^o^ers the istvil magistrate to quell a not by 
vaMBfS ^ his assistance every other member of 
^^comtnuii^tyrlt pecnltarly excepts, with women 
»d c^HdrenV the clergy. 1 have brought before 
fWSi p^ersoss of that description, who, instead of 
[^kM^ng an exemption from being called upon^ 
b»^ themsHves been guilty of a riot; for Which 
thef are justly amenable to the laws of their 
coimtry. 



Jk«q?B& THE EXAMINATIOH Olf tlHm WITMlfcfiSl&S^^ 
AND TKfi iCliOSS OF T^E PHOBI^CUTORV 0AS«^ 
.1I&» ERsklHE SFORB AS FOLLOWS: 

GtihBrUEMEN OF TdB Ju&^y 

'^ ^ MY learned friend, in opening the base on 
the |mrt of the prosecutiouy has, from personal 
kiiidness tome, adverted to |pme si:idefessful e^^er* 
tk>^s in the dirties of my profesaioti) antd particu- 
ttfi^ln this placip. It is^nie, t6at 1 have been 'm 
tin^ practice of the law for very many yf ars^ mi 
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more tiian once^upon memorable occasions, in 
thi§ court; yet, with all the experience which>.ia 
that long lapse <>f time, the most inattentive man 
no^y be supposed to have collected, I fecjl my self _ 
vrliolly at a loss in what manner to address jou, I^ ^ 
speak unaffectedly when I say, that I never feU 
X^yself in so complete a state of embarrassment ^ 
m the coursie of my professioival life; indeed, I 
hardly know how to collect my faculties at all, or , 
in what fasliion to deal with this most extraordji- . 
nary subject. When my learned friend, Mr. Adam, 
spoke from himself^ and from the emanations of as 
honorable a mind as ever was bestowed upon any. 
of the human species, I know that he spokethe 
truth when he declared his wish to conduct the 
cause with all chanty, and in the true spirit of 
Christianity. But his duties were scarcely com- 
patible with his intentions! and we shall, theiefore, 
have, in the sequel, to examine how much of His 
speech was his own candid address, proceeding 
from Iiimself; and what part of it may be consi« 
dcred as arrows from the quiver of his client. 
The- cause of the bishop of Bangor, can suffer 
nothing from v^this tribute, which is equally due to 
friendship and to justice^ on the contrary, I should 
hav# thought it materfSi at any rate, to; advert to 
the advantage which Mr, Grindlcy might other- 
wise denve frdm being* so represented. I should 
havc^thbughtitrig^t to guard you against blend- 
ing the^^rient Viith the counsel. It.would have 
l^dh 'my duty to waVtt yoU, not to confound the 
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i^ftie- wth^tli^ other, lestv when you hear a liberal 

atiN^ lbg€^mu)us man, dealing, as he does, in htb- 

f^he ia^d conciliating expressions, and observe 

^kn%with an aspect of gentleness and moderation^ 

yj&u might be led by sympathy to imagine that 

Sitfc^ were the feelings, and that such had been 

"^e conduct, of the man whom he represents** 

^&fr the contrary, I have no difficulty in asserting, 

a»d T shall call upon his Lordship to pronounce 

^e-law upon the subject, that you have before 

ypii a prosecution, set on foot without the smallest 

coipr or foundiation: a prosecution, hatched iti 

mischief and in malice, by a man, who is, by his 

ovn confession, a distiirber of the public^acc; 

supported throughout by persons who, ijpon theif 

own testimony, have been his accomplices, ai^d 

who are now leagued with him in a conspiracy to 

turn the tables of justice upon those who came 

to remonstrate against their violence, who honestly/ 

but vainly^ endeavored to recall them to a sense 

x)f -their duty, whose only object was to preserve 

the pubiiq peace, and to secure even the sanctua* 

ties of religion from the violation of disorder and 

lumuitr, 

\V hat then is the, cause of my embarrassment? 
It is this: — in the extraordinary times in which 

'^.No (^servation can be more just than this. It is the 
flfiost consummate att of an advocate, when he knows that 
»S attack is likely to be ma<le upon his client for turbulence 
and nia|ic&> to make the jury tlunk, by his whole speech and 
demeanor, that- mildness and justness were his characteris- 
tic?; and Mr. Adam appears, with great ability,, to have ful- 
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we Hve; amidst the v^ist and paf len^otis ^l?A]»g«s ^ 
which have shaken^ and are shaking the worM;. t . f 
caiinot help imaginings in standing up for a de* 
{i^ndant against sueh prbsecntors^ that the retigim i 

and ^>rd€r} under which this country has exkt^ii^ 

•■■' '.J 

finyages, had been subverted; that anarehy hai^ 
^i up her standard; thai misrule had u su rped t b# 
iK^at «f justice} and that the workers of this, coti-*^ 
ia^o^n and uproar had obtained the power to 
question their siiperiors, and to subject thenn to 
ignominy and reproach^ for venturing only to 
remonstrate against their violence, and for endea-^ 
voring to preserve tranquillity, by means not ohlfr 
hithAto accounted legal, but which the law ha$ 
immcmorially exacted as an ikdisf^x^sibl^ frnTV 
from all the subjects of this realm. Hence it 
really Js that my embarrassment arises; and» 
however this may be considered as^a strong figure 
in speaking, and introduced rather to capiivate^ 
your imagination^,, than gravely to solicit yt)*B» 
judgments, yet let me ask you— Whether it Is 
not the most natural train of ideas that can occur 
to any man, who has been eighteen years in the 
professioTi' of the English law? 

In. the Brst place, gentlemen. Who are the 
parties prosecuted and prosecuting? What ^tp 
the relations they stand into each other? What 
,are the transactions, as they hare been proved by 
themselves? \yhat i« the law upon the subject? 
^ and, What is the spirit and temper, the design 
and purpose, of this nefarious prosecution? > 
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s fr^ies prosecuted are, the right reverend 
e^ ^v hose name strands first upon the indict- 

'and' three ministers and members of his 
trV t;ogether with anoiher, who is added (I 
ttiot why) as a defendant. The person pro- 
ng' is— -f A ow. shall I describt him?) — for 
' -iny learned friend could not be serious^ 

he stated the relation between this person 
he bishop of Bangort tie tokl you, most 

which renders it Jess necessary for me to 
up your time upon the' subject, that the 
[>_ is ift vested with a very large, and important 
iciionj. that, by the ancient laws of this 
pm, it extends to many of the most material 
S in mil life; that is, has the qasiody and 
lil^g of wills, the granting of administratiohs, 

jurisdiction over many oyj^r rights, of the 
st moment to tiie personal property of the 
i iubjfcts. He told you, also, that all theae 
licated'auth critics, subject only to the ap« 
fe jurisdiGlion of the metropolitan, are vested 
a bishop; to which he might have added 
woutid^ no doubts if hh cause, would have admit", 
^ddifionj, ihat'THE bishop luiviSEliF, and 
is temporary eJerk, has, rn. the eye of the 
he custody of the records of bis church; and 
e al'So is Xhp person whdnv the law looks to, 
le d]ue administration of every thing . cqin- 
1 to^l^HslireT lM$*^itboi>d!n officers beingi- 
il^c, • ripspoil^^lb!© to him for the execul^n q£* 
the iaw fecjuires at fyis hand^» 
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As the king himself, who is the founlaiti of afl 
jumdictionsv cannot exercise them himself, b^ 
ottly by suhstLttites, judicial and xntni&ienal, to 
whom, in the various subordinations of magistracjEf 
his executive authority is delegated; so in the { 
desceRding scale of ecclesiastical authority; the | 
bishop also has Ma subordinates to assist him I 
judicially, and who have again /Aftr subordinate J 
officers and servants for the perforn^nce of those }, 
duties committed by law to the bistiop himself^ 
but which he exercises through the various depu« . 
lations which the law sanctions and confirms. ] 

The consistory courts of which this^ main: is tte 
deputy registrar, is the BiSHOF'rff> court.v For - 
tbe fulfilment of its duties, the law has» allowed* 
))im his chancellor iuid superior judges^ who have 
under them, in^e different ecclesiastical divi^ 
irions, their 'surrogates, who have again thei^ 
irarious subordii^ates; the /bwe«/, andi8«r, and l<a^ 
•f whom> is the pFx>secutor of this indictmeBt|l^- 
«vho neveithekss considers the cathedral chor6lt 
pf Bangor, and the co^t of the bishop's seer ^ 
jti&own^ CASTLE}: and w^ under that idea, asserts^ 
^e possession of it, even to t/te ^x^luaiori^f the 
Mskofi himself^ by violence and armed reaiststttq^t 
I>0: you wonder now, gentlemen, that I fouwll 
Hifficult to handle this preposterous proceeding! 
The registrar hij»self (pntth)g deputation o«|^ 
the question) is the very lowest, last^ and leasl^^ 
the cf^atures of the bishop's jun^ictloni iij^hMif 
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'7 W iftiltkfteria!. H^ »iU, indeed, amongst the 

'^^ ji6S4^rdSf because he is to registei* the acts if hicb 

.^%ffie^ere recorded; but he sits there as an officer 

-i ' ,' • 

*4'^^r'S^lfisho/ty Und the office is held under the chap** 

•s.^ ter part of the cathedral, sand within its conse« 

»' ' ' '^ - 

»^;^5»l*^ p*«cincts, whfere the bishop has a jurisdic- 

-^i^pil, independent of all those which my friend 

>^^"fc& stated to you; a jurisdiction, given to him by 

:>tlntiiiy dncient statutes, hot merely for preserving 

*':^'*ijfeat tiartquillity w hich cifil order demands evlfer^ 

;<iirtere; but to enforce that reverence and solem* 

' l^jr, which religion enjoins, within its sanctuariesi^ 

" throq^hout the whole Christian world. 

^^- Mtich has hten said of the registrar's freehold: ] 

"'' 'to His office:— biit the term which he has in it— 

T't^tlbr life— arose originally from an indulgence. 

' id tte bishop who conferreid it; and it is an incful^ 

*' ll^enee whkh^ still femains^ notwithstanding the 

- >e*tpaining statute of Eliaabeih.— The bishop's 

;r^liqpp0iatment of a registrar is, therefore, bindings 

V %{xm liii^uceessor;-^-»but hdw btndiixg?— Is it bind* 

idg to exclude the futui^ bishop from^ his own 

. '^itttkedral?«^Is it trOe, as this man preposterously 

-*f Supposed v^^^U becsnise he chooses to put- pHvate. 

■■''''^fppir%- oChis oWn^ where no private papers ought 

^ib'^be^— because he thinks fit' to remove them frohi* 

*iii» owa.h^ttse, and put them kito ^e ofiKce ap« 

tiMnted only for the records^ of the pubiio— be«' 

""^^aine : beMfiixes his own particular accounts wi tM; 

'^'tbe arclil^es of the diocese—- lliat i^crdk^tey§iHM 
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©{gees of his own court, and, Avith pistols, to resist* 
his entrance, if he comes even lo- enjoin quiet an4 
decency, in his church? — Surely Bedlam is Uie 
proper forum to settle the rights of sucti ^ clai^' 
mant. : 

The bishop*8 authority, on^the contrary, is so 
universal throughout his diocese, that it is laid; 
down'by Lord Coke, and followed by all the eed^- - 
^iastical writers, down to the pi-esent time, thai " 
th^gh the freehold in every church is in the par* 
son, yet tMi freehold cannot oust the jurisdiction 
of the ordinary^ who has a right, not merely to be 
present to y4sit t4ie conduct of the ineumbentv but t 
to see that the ohurch Is fit for the service of re-* . 
ligton: and" so absolute and paramount is his juris- 
diction, that no man, except by prescripiion, can 
even set up or take down a monument, without 
his license; tlve consent of the'parson, though the 
freehold is in him, being held not to be suffTcient.^ ^ 
The right, therefore, conferred by the bishop on a 
the registrar, and binding (as I admit it to beV > 
upon himself and his successor, is the* right to 
perform the functions of the office, and to receiva- • 
the legal emoluments.— I he registrar may also -^ 
appoint his deputy, but not in the manner mjr 
learned friend haS affirmed; for the i*egistrar cai^ 
appoint no. deputy without the. bishop's consent^ 
and approbation. My learned friend has been alsj(> ^ 
totally misifnstructed with regard lo the late judg^iS'*^* 
wfent of the.^6urt^f King's Bench on the subjects ** 
^^ wa3 not concerned la thf lOfk^iw^^dL ba$; 






,0^^ bis report of it from his client.^— Mr. Grind- 
Jbl* was l-epl^esetlted in that motion by a learned 
t<m^Sel9 who now asstBts me in this causey to 
yi^Kj^ rdcsijre to appeal. The court never pro» 
.^OTnc^d .a^yikble which touched upon the* con^ 
troversir of to-day; on the contrary, its judgment 
^WfsVbolly destructive of Mr. Grindlcy's title to 
JbeL^^puty— for it held, that the infant, and not his 
.<lM^^4nf ,guardian, had, with the bishop's approba« 
r r^^Pilbr^he appoiiiiment of Jiis deputy; whereas Mr« 
^ j[x|p|diejf was appointed by his^oMcr o«/y, and not 
jbj:^iie ipfant at all, which my friend well knewy 
jindi^herefore, gave parole eviden<;e of his posses- 
sion 2^ theofiice, instead of producing his appoint* 
IBQGt, which would have been fatal to his title: and 
ii^ reason why the court refused the m&ndamuB) 
wm, bccfiuse Mr. Roberts, who applied for it, was 
6ot,a legal de^ty. It did not decide, that the 
prosec4|tor ^n'o^. the legal officer, but only that Mr. 
Bot»erts ^« not; and it decided that he waa notj 
l^jg^use he had only the appointment of the in- 
CanVs father, which was, by the bye, the only title 
which the prosecutor had himself: and although 
Ih? infant was a lunatic, and could no longer act 
ia^that respect for himself, yet the court determin- 
ed. that bis authority did not devolve to the faiher, 
hut to the courfof^ Chancery, which has, by lawj 
.^custody of all lunatics. 

vf his judgment was perfectly correct, and sup- 
port^ my proposition, that the prosecutor was a. 
jaere tenant at will of the bishop. The infaat 
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can, indeed, appoint his de^puty, hut nqt ea^ necef- 
aitate rei, as my friend supposes; on the contTirf, 
he will find the reason given by the court of ICIn^'s 
Beneh, as far back as the rergn of Charles the 
First, as it is reported by that great magistrate, 
Mr. Justice Coke. It is there «aid, that an infliiit 
can appoint a deputy, because the a^t requires rux 
discretion^ the afijirobation^ which is tantamount to 
the choice^ being' in the biahofi^^^Thc contmuaiicfe' 
roust thereforevin common sense, be ip theijtshop 

;ako;' for otherwise, the infant having no disc ri? 
tiont a proper person might be removed indis- 
creetly, or an improper person might nevcrr be rc» 
moved at all.— I maintain, therefore, oathejiutho* 
rity of the ancient law, conirrmed by the late de* 

. cision of the court of -King's Bench, in this verif 
rff«e, that the prosecutor, who is so fohvard^ to 
maintain a privilege, which ke^ould not Itavfe 
maintained, even if he had been judge ©rthe coui^,. 

.and chancellor of the diocese, had, in fact j no-, 
more title to the office than I have. — He tells yoii^ 

. himself, that he never had aiiv appointment from, 
the infant, but from the father only, with the ift- 
fant'sand the bishop'is approl^lion; in other wordgri 
he wa<» the deputy de facto; \>wi^ as such, I assert 
he was a mere tenant at will; and, conscquentlf", 
became, to all intents and purposes, a private ni^an, 
from the moment the bishop sitjnified his deter» 
mination to put an end to his office; and that iH? 
bishon bad signified his determinati'^ri Uffore the 
ti-ansaction in question, Mr. Grindky has distinct- 
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y admitt&d also. I thought, indeed, I "should be 
al^ire likely to get that truth from him, by con- 
*j^i^X^ from liim the drift of my exaiminatiQi); and 
b|^ therefore, swore^ most eagerly, that the bishojy 
i^A^ offer him the key at the palace; but that> 
Qfttbec contrary, he had told him dislinctly, that 
l||%as no longer in the office. He says, besides^ 

« 

11^^ the bishop expressed the same determination 
(^ a letter; in answer to which he had declared 
)^.;resoluUon to hold it till the year expired. —I 
^^"thereforei that the prosecutor, at the time ia 
^i^i^ion, was not deputy registrar, and that) the 
i^tnt. being a lunatic, the bishop had a right to 
giibe. charge, of the office till another was duly ap- - 
p<Sn ted. —This point of law I will put on the re- ' 
0Td'y if my friend desires it. 

But why should [ exi>aust myself with this collar 
te^l mattei:; since^ in my view of the subject, it ^ 
sigmiies nothing to the question we have to con* * 
aider? It signifies not a farthing to the principles ; 
on which 1 presently mean to rest my defence, • 
whether he was an usurper, or the legal deputy, 
orthe infant himself with his patent in hi^ hand* 

Xet us now, tlierefore, attend to what this man • 
did^ whatever character belonged to him.— This is 
principally to be collected from the prosecutor*^ . 
o\r6 .testimony, which is open to several pbserva- i 
tions. My learned friend, who stated to you in ; 
his absence, the evidence he c:3tpected from hint, 
eifplaihed, with great distii]^iness, the nature and <i 
obligation of an oath^ and speaking from /«« ow» . 
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libnest setSlktionS) and anticipating the ^tidenc^ 
bf his client, from the manner hb vrouldfi as a wit* 
DeaS) have delivered his own)-^he tdld, yotti tli^ 
you wo^M hear Itonv him, a plain unvarnished 
8tatemtnt<«^that he would keep back from you n6 
jDtrcUmstance, nor ^ish to give a color to any 
p^rt of th& transaction/ What induced my friend 
to assure us, -with so much solicitude, that his 
witness would adhere so uniformly to the tnithf 
I cannot i^iaglne^ unless h^ thought that his evi* 
deiice stood in need of some recommendation ••^ 
All I can say is, that he did not in the lea^ deserve 
the ptanegyric which was made upon him, for he 
did not give an t^rvarnished si&temeni of the verj^ 
lieginning of the transaction, which produced all 
that followed.-^! asked him> whether, In refushig^ 
the key ^ he did not mean to keep an exclusive posw 
session of the o{fice> and to prevent the bishop 
even from coming there?-N«But, observe how the ' 
{gentleman fenced with this plain question— "X 
*^,did notj*' he said, " rtifust him the key ^ btu ©«/y' 
<< 4e9t he should take ptme9non^**^~\ asked him ' 
againt "If he did not positively refuse the key?^ 
x-^hd desired the answer to be taken down.— -At 
that moment ftiy friend, Mr* Manly, very season- 
fibly interposed) as such a witness required to be 
dry«nursed| and at last he said, << Ohj the key tms 
included^* ^ 

4 

The bisho|>, therefore, was actually and wilfuUf 
excluded whoHy from «the office. For not with* 
titanding Mr% Grindiey^s hesttation; Mrt Sharpen 
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JI^O' Ibilowed himi and who bad not heard hisievi« 
Wjkac^j Jrofn the witn^sae* being kefit a/iarty swore 
^pNlTfKCTiiY AND AT ONCE, that the key was taken 

-H^m.&odd, because Grindley thought he would 
. iet i^t bishop have it; and the witness daid further 

m*m( I pledge myself to his woriUJ—-'^'' It was, there* 

IfORE) DBIilVERED INTO MY CUSTODY, AND'I REFU- 
fSD ITTO TME BI«HOP.— >I DID SO SY Mr« GrND* 
f*SY'$ DIRECTION, UNDOUBTEDLY.'*— > 

The very begining of the tfRnsaction, then, is 
ake total exclvMon of the hiahofi from hia own court j 
Ay « person apfwinted only to act as deputy y by hia 
«97{ consent^ and during hia ov)n mil; whicu wiLb 
he had abaokctely determined before the time in quea* 
tion, V I and) therefore, all amazement, when it . 
shoots across my mind, that I am exhausting my 
strength in defending the bishop; because, most 
imdoubtedly, I should have been counsel for him 
^¥^9, prQsecutor^ in bringing his opponents to jus* 
tice. Recording to this new system, 1 would have 
THE JUDGisg take care how they conduct them* 
selves. The qffice-keepers of the records of the 
courts at Westminster, are held by patent; even 
the usher's place of the court of King's Bench is 
for life; he too is allowed to appoint his deputy, 
whp .is the man that puts wafers into our boxesi 
and papers into our drawers, and who bands us our 
letters in the cleft of a stick. But, neverthelessy 
I would have their Lordships take care how they 
go into the court of King's Bench, which, it seems, 
is this man's castlj5» — If Mr» Hewit were to 

O 
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tn^ke a noise dnd disturb the courts and hovi 
Kenyon were to order him to be pushed ouxi 
4&i]ppo6e we should have his Lordship at the nexl 
Assizes for a riot. SuTOose any of the judges 
**wished«to inspect a iPecord in the Treasury Cbam- 
'ber, and the clerk -should not only refuse the key, 
but maintain his possession with pistols; would 
•any man in his senses argue that it was eithc^ 
indictable or indecent to thrust him out into the 
^tneet?-*-.yeti where is the difference between the 
^ttendant^ on a court civil} and a court ecclesiasti- 
tai? Whereis the difference between the keeper 
©f the records of the court of King's Bench, or 
Common pleas, and the registrar of the consistory 
of Bangor? 

Td all this! know it may be answered, that these 
tAservations (supposing them to be ti^ell founded) 
Tonly establish the bishop's right of entry into liis 
liffice; atid the illegal apt of the prosecutor in taking 
tin exclusive possession; but that they do x^ot vin- 
iSicate the bishop for having first taken off the lock 
)xi his absence, nor for afterwards disturbing hini 
in the possession -which he had4>eaceably regained; 
that the law was open to him, and that his pe^r- 
sowal interference was illegal. 

To settle this point, we first must have recourse 
to factS) and then examine how the law applies \a 
them. 

It stands admitted, that though Mr. Grindley 
tnew that the bishop had determined his will, and 
"had insisted on bis surrender of his sitmition; 
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mh fie never held but by the bishop's safiTer* ^ 
^ccf he absolutely i^efused the key, with the 
desig^n to exclude him from tl)e office. It wa». 
not. till M^w, that the bishop, having no other 
means bf access, ordered the lock to be taken off^ 
lu^fl a new key to be made. Now, whether tbia^ 
ai^of the bishop's was legal or illegal, is whidljr 
b^ide the questlpn*-hi^ Lordsbip^ is not ckargcd 
with any force or illegality on that account; be » 
aot accused even in the counsel's speech, with, any 
impropriety in this proceeding, except an. intcu^ 
sion into this imaginary castle of Mr. Grindley* 
It is admitted, in short, that the bishop took % 
possession altogether fiea^ceablcm 

His Lordship then having, removed the deputy 
registrar, without due authority, if you please, and 
being (if you will, for any thing ^hich interests 
mr argument) in possession, contrary to taw, let 
OS see what follows. And in examining thia part 
of the evidence, upon whicHy indeed^ the whole ease 
defl^nds, I am not driven to the common address 
of a counisel for a defendant in a crtminai prose* 
eution; I am not obliged to intreat you to suspend 
your judgments till yob hear the other side*— 1 am^ 
Bot anxious to caution ybu to withhold impHdt 
credit from the evidence^ tilfr the whole of it is 
before you. No, gentlemen— I am so far from 
being in that painful predicament, that though I 
know above half of what you have -heard is npff 
true; although I know that the transaction is dis- 
torted,, perverted, and exaggerated in every limb 
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and member; yet I desire that you wilt take, it && 
it is, and find your verdict upon the foundation of 
its truth. Neither s do I desire to seduce your 
judgments, by reminding yoii of the delicacy o£ 
the case* My friend declares he does not know 
you personally, but that be supposes you must 
have a natural sympathy In protecting a p^soa 
in the bishop's situation against an imputation so 
entremely inconsistent with jibe character, and 
dignity oi his order. It is niitural as decent meiiy 
that you should; and I, therefore, >vilH||tgly second 
my leariied friend in that part of his address. I 
solemnly conjure you ^Iso to give an impartial 
judgment-— I call upon you to convict or acquitf 
according to right and justice.?— God Xorbid, that 
you should not!— I ask no favor for my client 
because he is a prelate, but I claim for him the 
right of an English subject, to vindicate his cpn<^ 
duct under the law of the land. 

The bishop; th^n, being in peaceably posse3Sio% 
what is the conduct of the prosecutor^ even upoa 
Kis own confession? He sends i"or three men; two 
ef whom he calls domes^tics; one of them is. his 
domestic blacksmith. He comes with thejm, and 
others, to the office, with pistols, and provided 
with POWDER AND SHOT. Now, guo Qiumo did 
they come? I was really so diverted with the 
nice distinction of Mr* Grindley, in his answer to 
tbis question, that 1 could scarcely preserve my; 
gravity. He said, "1 came, it is true, with pis- 
** tols, and with powder and shot, to take posset* 
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E . ^^"sion; but--^mark^ — I did not had my pistdls in 
•* order to take possesstoi^— I did not load thciil 
^0\ after I had it, and then only to keefi tho 
** possession I had peaceably taken.'* This would 
fee an admirable defence at the Old' Bailey. A 
man bi^ks into my house in the day> to rob me isC 
my p4at^'-^(thi& is but too apt a quotation^ for sd 
I lost the whole of it)-<^But this felon Is a prudent 
man, arid says to himself-«-I wiH not had my fire« 
A arms till I have got into the house and taken the 
plate, and then I will load them^ to defend myself 
against the owner, if I am discovered. Th/s i« 
Mrw ^Grindley's law; and, th^reffoi^e, the moment, 
he had ftn ced t4ie office, he loaded his pistols, and 
called aloud repeatedly, that he would blow out:, 
the brains of' t-he first man that entered* A pistol^ 
bad fcfore been^held to the breast of one of thd 
bishop's servants; and tWngs wefre in /^'s postu^d 
when the bishop came to the spot, and was admit- 
led into the officer The lock which he had affixed 
he found taken off, the <loors forced op^n, and the^ 
apartment occupied by armed men, threatening 
violence to all who should oppose them. 

Tnis^ 18 Mr. Griivd&e;y's own Kccov^ifi 
Re admits, that he had loaded his pMol before tht 
Inahofi camey that he had determined to stand, •»/ 
H am£9, to maintain possession by violence, and" 
by death if necessary; and that he had made that* 
<^h declaration in the hearing of lhe1>ishop oiS' 

*](t seems Lord Erskitie's house, in Se]jeanys-Ixu3>iui# 
b<en recently broken opien, ami his plate ali,stdeQt 
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the diocese. Perhaps Mr. Grindley may wish, j: 
hereafter, that he had not made this declaration 
so public; for, whatever may be the biaho/i's &v^ 
bearance, yet the criminal law may ye^ inteTt)ose 
by other instruments, and by other means. In- \ 
deed, I am truly sorry to be discussing this matter 
for a defendant in July<i which ought to have been 
the accusation of a firosecuior mx months a^o^ if the 
public peace of the realm had been duly vindicated. 

The bishop, then, being at the door, and hearing - 
his office was taken possession of by force, and by 
the very man whom he had displaced, the question 
is, Did he do more than the law warranted in that 
conjuncture? I maintain, that, from over- forbear- 
ance, he did much less. If in this scene of disorder 
the records of the diocese had been lost, mutilated> 
^r even displaced, the bishop, if not legally, would 
at the least hav^ been morally responsible. It was 
Ills duty, besides, to command decency within 
the precincts of his church, and to remove at a 
distance from it all disturbers of the peace. And 
^hat, after all, did the bishop do? He walked up i 
and down, remonstrating with the rioters, and 
desiring them to go out, having before sent for a 
stiagistrate to act according to his discretion. It 
is true, Mr. Grindley worked himself up to say,, 
that the bishop held up his fist so (describing' it)j 
' but, with all his zeali he will not venture to swear 
he did so with ^\ dilatation ^ pr ^ven with ant 
afifiearance^ of an intention to strike him. The 
H^holej that he can screw up his conscience to^ i% 
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to put the bishop in an attitude, which is contra* 
dieted by every one of his own witnesses — who 
allsay» that the bishop seemed much surprised^ 
-and walked to and fro, saying^, " This is fine 
' ", work!"— and moving his hands backwards and 
forwards, ihns (describing it J, Does this account 
at all correspond with Mr. Grindtey*s? or does it 
prove an attitude of force, or ^ven an expression 
'ef passion? On the contrary, it appears to me the 
most natural conduct in the world. They may 
fancy, perhaps, that they expose the bishop when 
they impute to him the common feelings, or, if 
you please, the imii^otion of a man, when all 
order is insulted in his presence, and a shameless 
outrage committed in the very sanctuary which 
he is called upon, by the duty of his office, atid 
the dignity of hi & station, to protect. But is it 
required of any man, either by human nature, op 
by human laws (whatever may be the sanctity o£ 
his eharacter), to lo6k at such a proceeding un- 
movedl , Would it have been wrong, or inflecent^ 
if he^hadeven forcibly removed them? I say, 

IT WAS HIS DUTY TO HAVg DONE SO, WHOEVER, 

WARE THE OFFENDER^; whethcc the deputy 
registrar, the registrar himself? or the highest 
man in the kingdom* 

To come at once to the point: I maintain, that> 
at the tirive the bishpp came to the door, at which, 
very moment Grindley was threatening to shoot 
the first person that entered, which made some-^ 
t«dx say, <^ Will you &hopt the bishog?"— 1 mAin*;^ 
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tain, at that vei*y moment thrive Hidiclible ofc 
fences were Gomtnitting, which put every man 
upon the level of a magislraiej with regard ki 
authority, and ev^n prescribed a duty to every 
jman to suppress them. In the first; there watf^ 
AN AFFRAY^ which my friend did not define ta 
you, but which I wilh Mr. Serjeant Hawkins^ 
transcribing from the ancient aut^K)rhre5,, and; 
Ithose definition is confirmed by every day's 
practice, defines an affray thus: « It is an affrayj 
* though there is neither actual violence nor 
** threat of violence, where a man arms himself 
" with dangerous weapons, in such a manner kt 
** wiir naturally cau%e terror;*^and this .was always* 
an offence at common law, and prohibited b^^. 
many statutes. 

Let us measure Mr. Grindlcy's conduct, upont- 
Sis own account of it, by tbe standard pf this law^- 
and examine whether he was guilty of an affray .^ 
Me certainly threatened violence; but I will throw' 
Rim m that, as I Shall examine his threatening 
when I present him to you in the character of a^ 
rioter. I will suppose, then, that he threatened' 
no viofence; yet he was armed with* dan?;erous 
weapons in such a manner as would naturally^ 
create terror. He tells you, with aii air pf triomphv 
that he brought the arms for that express purpose* 
and that he dispersed those who came to disturb^ 
him in his castle. He was, therefore, clearly- 
guilty of an affray. 

Let us next see what the law is, as it reg^ard« all ' 
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the Ring's subjects,; when an affray, is committed. 
The same authorities say, — (I read from Mr. Scr^ 
jtant Hawlcina^ who collects the result of them^J 
« That any private man may stop and resist all per* 
'^.sons engaged in an affray, and remove them; that 
'^ if he receive a hurt in thus presjerving the peace, 
^^be may. maintain, an action for damages; and that, 
** if he unavoidably hqrt any of the parties offending 
".in doing that which the law both allows and com- 
^ mends, he may well-justity it, for he is no ways ia 
(* fault." Setting aside, therefore, the office and au* 
thority of the bishop, and the place where it was 
eommilted, and considering him only as a private 
subject^ with no power of magistracy, he had a right 
to do— not that which he did (for in fact he did no* 
thing) — he had a right to remove them by main 
force, and to call others^ to assist in removing and 
securing them* The bishop, however, did neither 
of these things^ he took a more regular course--he 
sent for a magistrate to preserve the peace — he had, 
indeed, sent for him before he came himself; ybt 
they would have you believe, that he went there for 
aiviilegal purpose — asif any man who intended viot- 
lence, wovj|d send for a magistrate to witness the 
commission of it. When the magistrate came, 
Mr. Grindley thought fit to behave a little more. 
decently; and so far w^ the bishop from acting 
i»ith passion or resentment, tliat when those about 
him were desirous of interfering, and offered their 
services to turn thism out, he said to them: *' Nol 
"let the law take its course in. due season* ' lJi§ 
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lord&liip, by this answer, showed a greater regard, 
for peace than recollection of tlje law; for the course 
of the law did warrant their forcible. removal; in- 
stead of which, he left the prosecutor, with arms- 
in his hands, in a possession, taken originally by 
force, and forcibly maintained^ 

Let us next Examine if the prosectvt<?r, and his 
witnesses, were engaged in a riot. My learned 
finend will forgive vlig if I remind him, that there 
18 one part of the legal definition of a riot, which 
he omitted. I will, therefore^ supply the omission 
^om thesame authorities. <* A riot hr where three. 
** persons or more assemble together with an in-* 
«*tenty mutually, to' assist one another against any 
" whoshall oppose them in the execution tjf some 
«* enterprise of a private nature, and afterwards ac- 

"tually execute the same in a turbulent manner, to- 

•1-1 '-.--- 

*' th^ terror of the people, whether the act intended 
" be legal or illegal." But live same authorities add 
yei'y properly — <*It is clearly agreed, thafin every 
" riot there must be some such circumstances^ 
•* either of actual force and violence, or of aft appa- 

*< rent tending to strike terror into the people, be- 

. . ^ 

<* cause a riot must always be laid in t^orem ftO" 
<t /iuii,*^ This most important part of the definitioi^ 
ftfa riot, whicbmy friend prudently omitted, points 
directly and conclusively^'*n|>on the conduct q£ Ais 
oton client, and completely excludes 7J?/'7f. The 
prosecutor, and his witnesses, cf/V^ assemble mutu* 
ally t3 support one another, and executed their pu iv 
pose 7(^/^ arms in their handj^y (tnd with threats and 
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t?H*6r/ which conclusively constitutes a riot, vhe« 
Iher'he was regislpar, or not, and v^hatever might 
^c his right of possession. The bishop, oil the 
ether hand) though he might have no right to re* 
move the prosecutor, nor any right to possession, 
could not possibly be a rioter^ for he came wiehout 
violence or terror^ or the means of eitheti and, if he^ 
had employed lh€m,mightlawfully have used them 
against those who' were employing both. 

Let us how further examine, whether Lwas right 
in maintaining, that there was an aggravation, from 
the filace where the offence was committed, and 
which invested the bishop with a distinct character 
aiid authority i 

IBy the statute of Edward of Sixth, if persons 
eome tumultuously within the consec^ated pre* 
cincts of the church, the ordinary has not only a 
right to repress them, but he may excommunicate 
the offenders; who are^ besides, liable to a severe 
and ignominious temporal punishment, after a con* 
vie t ion on indlctrtient, even for an indecent brawl« 
ing within the precincts of the church, without 
any act at all, which would amount to a riot or an 
affray* 

Let tiS then, for a moment, reflect, how these so«- 
lemn authorities, and any -possible offence in th6 
reverend prelateV can possibly be reconciled; and 
let us conteraplateVsfelso, the condition of En^land> 
if it be established as a precedent upon the fact 
before you, that he is amenable to criminal juris* 
diction upon this record, A riot may arise In th€ 
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street, the moment after your verdict is |ifbid^iic* 
ed) by persons determined to take and tolii^tam 
some possession by force* I may see or Hear arm'- 
ed men threatening death to all who shall oppose 
them; yet I should not venture to interpose to re- 
More the peace, because I cannot try their titleSf 
9^nor examine to which of the contending parties 
the matter in controversy may belong. If this 
new doctrine is to be established^ ask yourselves 
this question — Who will in future interfere to 
tnaintain that tranquillity, which the mag^strat€ 
may come too late to preserve, if the reign is given 
to disorder in the beginning? Althongh dangerous 
violence may be committing, though public order 
may be trampled down wUhin his view, a Wise 
man will keep hereafter within the walls of his own 
house. Though fearless of danger to his fiersoHy 
he may yet justly fear for his refiutation^ since, if 
he only asks what is Che matter, and interposes 
his authority or counsel, he may be' put by the 
rioters, into an attitude of defiance, and may -be 
subjected <to the expense and degradation ofa pro*- 
secutionl The delicate situation ofihe bishop, at 
this moment criminally accused before you, is ad- 
^itted^ but it is hardly more, gentlemen,r than 
would attach upon persons of many other descrip- 
tions. The same situation would not be muth 
less distressing to a judge, to a member of parlia- 
ment, or to any of you, gentlemen, whom 1 am 
addressing. What would be the condKion of the 
public, oryourown, if you mi^ht be thus dragged 
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thc^^pStes as riQters, by the very rioters which 
your dutf'Rad driven you to offend: I assert, that 
society coiild not exist for ah hour, if its laws were 
Ibus calculated to encourage its destroyers, and to 
punish its protectors. 

dentlemen, there rs no man loves freedom better 
than i do; there is ho man, I hope, who would 
more strenuously oppose himself to proud and in« 
Solent domination in me;n of authority, whether 
proceeding from ministers of the church, or ma- 
gistrjales of the state. There is no' man, who 
would feel less disposed to step beyond my ab- 
solutely imposed duty as an advocate, to support 
oppressiori, or to argue away the privileges of an 
Englishman. I admit, that an Knglishman's house 
is his castle; and I recollect and recognise all the 
libenie^^ he ought to enjoy. My frieiid, -and I, 
are pot likely to dilTcrjas to what an Englishman's 
freedom consists in. The fieedomthat he and I 
love and contend for, is the same. It is a free- 
dora that grows out of, and stands firm upon, the 
LAW — ^^it is a freedom, which rests upon the ancient 
institutions of our wjse fore fat4iers — it is a free- 
dom which is not only consibl^nt with, but which 
cannot exist without, public order and peace— and r 
above all, it is a freedom, cemented by morals, and 
still more exalted by a reverence for religion, 
which is the parent of that diarity, humanity, and 
mild character, which has formed, for ages, the 
glory o£ this country. 
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Gentletnen, tny learned friend t^kei polk^^ llvtcr 
this cause has been renaoved from its pi^miurc 
tribunal, in order lo be iritd before you atShreir^- 
buryt He tells you, he neveF sa>v the affidavit 
that was the foundation of its rtmoval; vhicUi^ 
Jiowever, he with great- propriety supposes con- 
tained matter which made it appear to Loid 
Kenyon to be his duty to withdraw the trial fi-oni 
its proper (brum in Wales« But, he is instructtd 
by Mr. Grindley to Akhy that any thing was dOriCf 
cither by himself> or any other person connected 
\Tith hinv, to prejudice that tribtinal,pr tlve country 
Which was to supply it. I, on the other hand,- 
assert, that, upon the prosecutor^s cxvn evid^ncei 
greater injustice and malice never marked any 
judicial proceeding. I have in my hand a book 
(no matter by i^hom written) circulated industri* 
ously through all Wales, to prejudice the public 
tnihd upon the Very question before you. But 
Kir. Giindley, it seems, is not responsible forAhc 
acts of this anonymous libeller. How far he is 
l^espdnsible, it is for tau to judgeV... It is for yoc to 
settle, how it happened that the author of this book 
&hould have it in his power, minutelj to narrate 
tv.ery circumstance which Mr. Grindley hasTiiin- 
self been swearing to; and thkt he should hap^en^ 
besides, to paint them in the very same^coloilTSy 
and to swell them with the same estagg^rations, 
with which they have been this morning ac- 
companied. It will be for you to calculate the 
chances that dhoUld bring ifkt the same book, under 
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^rtod.c^mas, a lotigrorresponden^e betweeiv 
[bishop of Bangor and ih'u very person. Gentle* 
I) he admUsf upon his oath, ^* that he furnished 
le materials fi^om whence thai part of the woplty 
least, might have reached the author;" and 
thence it will be for you to guess, what 
he had in the remainder. All I know is, 
from that time forward the bishop's character 
been torn to pieces, not from this pamphlet 
\fy but by a pestilential blast of libels, following 
another; so that it has been impossible to read 
Ee wsp ape r, without having announced ta us llils . 
Imiserabre cause, and the inquiries forsooth to be 
instituted in parliament, ^hich were to follow the 
decision. Gentlemen, the same spirit pui-sues ths 
^ cause even into this rLAC2j proceeding from the 
lame tainted source. My friend tempers his dh- 
^ course with that decorum and respect for religion,- 
whlch^is inseparable from the lips of so good a 
man. lie telb you, that it has been wittily said of 
the clergf, and his clif nt desires him to add, 
," truly loo"— that the clergy have found what Ar* 
chimedcs wished for in vain — ' a fulcrum, froinf 
" Whence to move ihe world;'' he tells, " that it is 
•< recorded of ihut great philosopher, that hj 
"desired but to have a fulcr im for his engine, to 
** enable him to accomplish it." — '* Churchmen," I 
says ,Mr« Grindley, by the mouth of Mr. Adam, ^ 
who cannot abandon l\im>, and. who, as a sort of set-* I 
oH^agalnst A/« gwn honor and mikleration is obliged j 
toialjalti the s,7icit of his client, « the church^'* I 



-f 



J 






-tiffi 



in MR. ERSKINE^S SPEECHES. 

says Mr. Giindley, "has fbtandthis fulcrum in thrc^ 
" other world, and it is by playing off that worldi 
'* they enthrall the M'orld we live in/' He admits, 
indeed, that when they employ their authority to 
enforce the true purposes of religion, they have a 
right to that aWful fulcrum upon which their engine 
is placed, and then their ofrice will inspire ceverence 
and submission; but when they make use of it for 
the lowest and most violent purposes, for ends de- 
structive alike to religion and civil socxtiy ( of course 
the purfiQ&es in question J^ then it seems it isi that 
disgrace not only falls upon its individuals, but de- 
struction overtakes the order- ^ 

My learned friend,^ by his client's instruction^ 
th^ immediately applies this geperal reflection, 
and says, *< that he can discover no other, reason, 
** why the bishop would n6 longer permit Mr. 
« Grin^Iey to hold the office, than that he had de- 
" viated from his celestial course— had looked to 
*Vthe vile and sordid affairs of the world, and pros- 
*' tituted the sacred dignity ofhis character to pur- 
^< poses -v^hich would degrade men in the lowest 
^< situations.*' -My friend said, across the court, 
that he /fiad never seen the pamphlet. Good 
God! 1 believe it. But / have ffeen it; and I 
have no doubt that one half of it is copied into 
his brief: it is written in this very spirit— it brings 
before the bishop the events of France — ^^it warns 
him of the fate of his brethern in that country, 
as an lavfuj lesson t^ ecclesiastics <^f all ranks and 
denominations, and reminds him, that^lS^ arch- 



1BfiC..EKSKINE»S SPEECHES. 17$ 

bishops, HS bishops, 11,850 canons, 3,000 su» 
periors of convents, and a revenue of fifteen mil* 
lions sterling, were on a sudden swept away. 
fAir. Erskine here read an extract from the pawfihlety 
and then continued:^ 

Gentlemen^} all this is mighty well; but he must 
be but little acquainted with the calamities of 
, France, who believes that this was the source of 
them. It was from no such causes that those hor- 
rors and. calamities arose, which have disfigured^ 
and dishonored her re\'t>lutibn, and which have- 
clouded and obscured the olherwise majestic 
course of freedom;— horrors and calamities whtck 
feave inspired an alarm into many good men, and 
• Ibmished a pretext for riiany wicked ones, in ouf 
own couj^try. It wa^s the profligacy and corrupt 
^on of the French state, and not the immorality 
of her CLSRGT, which produced tiiat suddeii and 
extraordinary crisis, in the vortex of which the 
church, and almost religion itself, were swallowed 
upr The clergy of France was pulled dbwn'm the 
vtry manner of this fiamhhlet. A trumpet was blown 
agaiiist their order— the Massacre of St. BarthO'* 
Ibmew was acted upon the stage, and the cardinal 
of Lorraine introduced upon it, exciting^ to mur* 
der, in the robes of his sacred order. It war 
asked> by a moit eloquent writer,* (with whom I 
do riot agree in m^ny things, as I do in this )y 
whether this horrid spectacle was introduced ta 
inspire the French people with a just horror of 
bleed and persecution? and he answers the q^efi^ 

• Mr. Burkei' 
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tk)n himself by saying, that it was to excite the 
indignation of thfe French nation against rel.igi6n 
AND ITS OFFICES J and that it had its effect: 
^* That, by sueh i^eans, the archbishop of Paris, 
\^ a man only known to Jiis flock by his prayers 
" and benedictions, and the extent of "whose vast 
*' revenues could be best ascertained by his iinex- 
" ampled charity to the qnhappy, was to be hunt- 
" ed down like a wild. beast, merely because the 
« cardinal of Lorraine, in the sixteenlli century, 
"had been a rebel and ^ murderer." 

In the «ame manner, this pamphlet, through 
the medium of abuse upon the 6ishofi of Bangor^ 
is obviously calculated to abuse the minds of the 
lower oi^ders of the people against, the church; 
and to destroy the best consolation of human life, 
by bringing the sanctions of religioh imo doubt 
and disrepute. I am,, myself, iio n^ember of the 
church of England, nor do I know that my frienjl 
is; we were both born in another part of the i'sland, 
and educated in other forms of worsliip; but we 
respect the oflBces'of religion, in whatevei:^ hattds 
they are placed by the laws of our country: and 
certainly the English clergy never stood higher 
than they do to-day, when Mr. Adxim, so tho- 
roughly acquainted with the history of his country, 
as far as it is ancient, and whoj from his pergonal 
and professional connections^ is so perfectly ac- 
quainted wiih all that passes in the woi^ld of ou^ 
own day, is drawn back to the times of Laud aiid 
Wolsey, to search for English prelates, who hav^ 
jbeen a reproach to the order; and when he would 
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represent" tyranny and oppression in chiirehmen, 
is forced back upon an iinreioritied church, and to 
ages of darkness and superstition, because it would 
h4ve been in. vain to look for them under the sha- 
dow of that mild religion which has promoted 
such a spirit of humanity, and stamped such a 
«haracter upon our country, that if it should evev 
please God to permit her to be agitated like neigh- 
boring nations, the happy difference would be 
seen between me.n who reverence religion, and 
those who set out with destroying it. Them- 
i^HOPS, besides^ (-to do thenv common justice), 
are certainly the last of the clergy that should be 
attacked. The indulgent spirit of reformed Chris- 
tianity, recollecting that, though invested with a 
divine office, they are men >vith human passions 
and affections, permits them to mix4n all the cus- 
tomary indulgences, wbich, without corrupting 
our morals, constitute much of the comfort and 
happiness of our lives; yet, they in a manner 
separate the rh selves fi*om their own families; And, 
wMlst the other orders of the clergy, even th.e 
most dignified, enjoy (without being condemned 
for it) the amusements which taste and refine- 
.B[ierit spread before u^, no bishop is found within 
these haunts of dissipation, bo far from subject- 
ing themselves to be brought to the assizes for 
riot and disorder, they tnus refuse many of the 
harjnlt9js gratifications^ which> perhaps, rather 
give^ grace and ornament to virtue,, than disfi- 
gure tbe character of^ a chrisiian; and I tm sure 
the reyerend prelate; whom I represent; has never 
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overstepped those limits, which a decorum, per- 
haps overstrained, has by custom imposed upon 
the whole order. The bishop's individual cha- 
racter, like every other man^s, must be gathered 
from his life, which, I have always understoodj 
has been eminently useful and virtuous. I know 
he is connected with those, whose Jives are both; 
and who m^u,stl>e suffering distress at this mdmcht 
from jthese proceedings. He is nearly allied to- 
onfe,* whose extraordinary knowlec^ge. enables hitti 
to fulfil the. duties of a warm behevol^ngc, in 
restoring health to the sick, and in bringing back 
hope and consolation along with it, to families til 
the bitterness of a£Biction and distress* I have, 
more 4han once, recfc^vexi that blessing at his 
hands, which has added not arutle,.to the.anxietyv 
which I now feeK 

Gentfemen,! ath inatinicted', and indeed pres«ed| 
by the anxiety of the bishop's friends, to call fnany 
witnesses, to show, that he was by no means dis* 
turbed with passionf as has-been represented; and^ 
that, so far from It, he even, repressed those, 
whose zeal for order, and. whose affection for his 
person, prompted them* to* interfere; saying ta^ 
them, "The lisiw will interpose in due season/* 
t have witnesses, to a gref^t number, whom « I am 
pressed to call befbre youj who would contradict^ 
Mr> Grindley in the ipbst material' parts of hW 
testimony; hut then I feel the advantage he woiild 
derive from this unnecessary course; he would' 
luiTe an opportunity ^ from it, to deprive the 

^ The celd)med.Dx.l^\uN4\{>;miu 
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ipeverend prelate af the testimony and protection 
of your approbation. He would say, no doubt, 
" Qb, I made out the case which vindicated my 
" prosecution) though it was afterwards over* 
" turned by the testinjony of person^ in. the 
^'bishop's suite, and implicitly devoted to his^ 
" service; I laid facts before the jury, from which 
"a conviction must have followed, ainl I an) not 
"responsible for the false g^losses by which hia 
" mlncssea have fierverted them»^' This would be 
the language of the prosecutor; and I am, there- 
fore, extremely anxious that your verdict should 
proceed u/i on the /acta as they now atand before 
the court J and that you should repel, with indig- 
nation, a chargg which is defeated by the very 
eyidenee that has b6en given to support it. I 
cannot, besides, endure the humiliation of fight- 
• iny^ with a shadow, and ;the imprudence of giving 
impprtance, to what I hold to be nothings by put- 
til) g any thmgm the scale against it; a conduct, 
which would:amount to a confession that aomething 
had been proved which demanded an answer* 
How far thpsc, from whom my instructions come, 
may think me warranted in pursuing this course, 
1 do not know; but the decision of that question 
will not rest with either of us, if your good sense 
aad 'Consiliences should, as I am persuaded they 
will, give an immediate and seasonable sitnction 
to this conclusion of the trial, 

Mr. Erskin6, after consulting a fe\y minutes, with Mr. 
Plumer, Mr. Leycester, and Mr. Mills, informed Uie court tke 
should give ho evidence. 
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Mr Justice Heathy then summqtied up sls follows, "which vet 
insert, as the learned judge stated the eubctaiice of all the 
evidence given on the trial: 

MfRJtSTlCE HEATH. 

Gentlemen OF THfc Jury, 

THIS is an ii^dictmeiyt against the bishop of 
Bangoi*, H'igh Owen, John Roberts, John AVil* 
Hams, ahtl Thomas Jones. The indictment states, 
*^ That Samuel Grindley (who, it seems, is the 
*♦ prosecutor of this in4ictment), on the Sfth of 
^* Januaryiast, was deputy registrar of the cpi^ 
" copal and> conslslorial court of the bishop of 
** Bangor, and that, In right of his oilfiee, he ha4 
" the use of a room adjoining ,^o the 6athedraA 
** church of Bangor, called the resist raid's office, 
*^ for transacting the business of his office: that 
" the defendants, intending to disturb the prose- 
** cutor in the execution of his office of deputy 
" registraiN on the 8th of January last, riotously 
" assembled and unlawfully broke the registrar's 
''office* and remained there for an hour*, and 
•* continued making a great disturbance, and a!?^ 
" saulted the prosecutor, and stirred up a riot.** 

This, gentlemen, is the substance of ihemdict- . 
ment. The definition of a riot has been truly 
stated to you; it tnay be collected, indeed, from 
the indictment itsetf; and is, when two or more 
pei^sbns assemble together with an intent mutually 
to assist each other, and to resist all those who 
»hould oppose thciti, and with a further intent to 
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)^tak the 'peace; and it is likewise for A prir&te 
purpose. 

Now, before I silm up the evidence, I shall state 
those tilings particularly, to whiclryoa should di« 
rect p)ur attention; and you will Consider ho^w 
the evidence applies in support 6f the .indictment 
i It muat be proved, to y<5ar satisfaction, that the 
, proscciilor is deputy registrar of this consistorial 
court of the bishop of Bangor; ^hat, in right of 
that oflixire, he had the use of this roonl to transact 
his business there; that the defendants, Intending 
k> disturb hiih in his office, riotc^tisly assembled 
to disturb the. ptace, and broke and entered the 
oMce»rdom, and continued th<re,inakiiig a gre^t 
disturbance, asserting thikt he had assuihed an 
office which did not l^eldng to him, and snaking a 
rFot there. Th^se thltigs Hluiit be^^f-oved to your 
satisfaction. 1 will cohini^ilt upon the evidence 
as I sirall state it to yolr. ^ 

Samuel Grindley,the prosecutor^ tells you, thai 
in February, 1799, he iSras apj[iointed agent to the 
bishop o{ Bahgbr, ^nd that he afterwards held the 
Office of deptity registrar, under Mr. Gunningy 
whtr, it seems, was a minor; that he saw Mr* 
Ginning, th^ registrar, ill October, 1794; that hS 
paid seventy pounds a year to the bishop^ on ac- 
count of Mr. Gunning his principal; that the 
bishop was the person who made Xhp bargain 
between him and his principal; that he entered 
on his office as deputy. He says, that he was 
invited by the bishop, and that the bishop intr&^ 
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(kfced him (the prose<?utor) to Mr, Gunning} as 
the principal registrar, and introduced the princi- 
pal registrar to the witness as his deputy. Be 
sayS) that there was no compliant that he had not 
discharged the duties of his office; and that be- ^ 
continued to discharge the duties of his pffite till' 
the 22d of February last. He says, that thei^ is 
an apartment belonging. to this office , which| it 
seems, is under the chapter-house adjoining to 
the cathedral; that there is a Bight of steps going 
up to it— that he employs his clerks in the office, 
and he has a resident clerk there» He says, he 
told the bishop that he would resign on the 32d 
of February last; that on the 4ih of January he 
wa$ absent from Bangor, and returned on theZlh, 
having received informfatlon that his office had ' 
been broken open; that the bishop al't^trrwards 
acknowledged to him; that it had been broken 
open by his (l)ie bishop's) servants, under his 
direction. He says, that some panes of ^lass had 
been taken down, the leads had been removed, 
and fresh locks ha4 been put upon the doors. All> 
this the bishop acknowledged. And then he gives 
you an account of his coming the^rt; of his break- 
ing open the door, and his entering again. 

Let us consider, so far as ihi^s, how it applies. 
In the first place, it certainly does not lie in the 
lAoiith of the bishop to say, that this man was hot 
properly appointed to his office; he was in the ex- 
ercise of his office; he had made an agreement 
wUh his principal) and he paid him seventy pounds 
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ftfeaN— the bishop was the person, wbo negotiated 
the business; and he gave tlie bishop notice that 
'he meant to give up his office on the 22d of Feb- 
r«ary; ]but you see, between the 4ih^n<l the 7th 
of January, before the time the prosecator Kad ap- 
poipied for resigning his office, th&^bishop thoug|it. 
properjo go ,to the office and break open the lock^- 
and then, it Is contended on the part of the defen- 
dants', thatlhe bishop was in peaceable possession; . 
it is contended top, that, as bishop, he hs^d a juris- 
Qictioi^ in this cathedral-f-^tjiat, because the deputy . 
registrar must be confirn^ed by the bishop, the. 
prosecutor is^ only tenant at will to the bishop;, 
that he n^ver had a legal appointment, and there^ , 
fore, tl;ie bishop had a power of dismissing him. 

Now, in til e first place, supposiri^it to be proved, 
that \he bishop had a^power of dis-missing him 
(which does not appear pnje way" or the other), it , 
does not- follow from thence, t^hat he ought to do 
It by force. or violence— be ought to do it by pro- 
cess of law. Uhappens in this country, that the 
Lord Chief Justice^ of the courts of King's Bench 
and Common Pleas have a righl of appointing of- 
* ficcrs; — ^the Judges attending the court at the Old "^ 
Bailey, ha^e a right of appomting the officers- 
there; — and ^questions have frequently arisen con-, 
cernin^-this power of appointment, whether right* 
fully or wronj^fully exercised — What is the mode 
of deciding it? Each party appoints his officer, and 
then one brings his action, and it is determined, • 
by due course of law. If the bishop had a right 



of dispossessin^this man, wliich does not appear 
to'm^ because, though the appointment of a de- 
puty might not be good'without the approbation of 
the bishop, it ^ocs not follow from thence, that 
the bishop had aright to \«rithdraw that approba- 
tion-. and that confirin at ion, after it v^as ^veo. 
Whether he can, qt cannot, is a question I am nht 
prepared to decide, and it i^ imnkaterial to the 
present question; h is enough jto say ^ th&t if tb6 
bishop had that right and that power, it behoved 
^im to have caused Mr. Gunning to have appoint* 
ed another deputy, and then that deputy ought to 
have tried the right.^— The question then i8> t(r%s 
Ihe bishop in peaceable possession^ JVo man ia\ in 
peaceable fi^atMon ^f.any filace nohich he cornea to 
ty force and violence; the bishop exercised force 
and violence in thie respect, in breaking |he lopk, 
lUdd in putting ou a heiv IpQk; therefore, the force 
and violence tras on the part of the bishop;— he 
ivas never in peaceable possession of this place, 
Dorxould he have a right to come ^d put ihiH 
lock upon the door. 

Let US pursue this matter by steps.— The pro- 
secutor said he came, armed with pistols; that^was^ 
1 think, improper; he ought not to have armed 
himself with pistols in that fashion* . He broke 
Open the lock, and he entered; t/iat 'tras not im- 
proper; he being in possession of this office} ijL wa& 
lav^ful for him to do so.— Then, it seems, a Mi^ 
Rasbrook came, who is a person exercising soma 
^ee under the bishop; his hou9e*8teward> I thi^{ 
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Iw taiitei and%ie prosecutor presented a pistol to 
Iviin-— that was highly improper. A man has a 
T^Kt to arm himselfi and to assemble his friendii 
ui 'defence of his house; but the law allows i^ 
THiore; because the house is his sanctuary, he is 
not to arm him^ielf, and assemble his friends io 
defence of his close; but ouglii to have recourse 
to legal meai», if lie is injured; and, tberefore, 
Ac prosecutor certainly acted with a greater d^** 
^ree of force jind^ violedce, in that respect, thi^ 
lie ought to have ^ope* * But then that was no U* 
gal eiccuse for the bishops coming afterwards^ in 
tke manner he did. The prosecutpr's presentiog 
api&tol to Rasbrock, could be no inducement to 
the bishop, and the other defendants, because t||ey 
were not present, and their passions were not prfi-*^ 
»oked by. it» ^ 

The bishop, in this case, gentlemen, seems to 
have laboured certainly undtir two very great eir- 
rors. First of all, Jthat h^ had a right to remofe 
the prosecutor; sind9 secondly, that he had a right 
to remove him by force and violence. Then these 
persons were removed 'out of the office; the outer 
door was secured, by some means, by the prose- 
eutor, and the several persons with him. It is. 
said .that they were guilty, of a riot. 1 think) cer- 
tainly, they wer^ giiilty of no riot at this timr;: 
• thdy were g^flk^ of a misdemeanor in arming 
themselves, but they stood merely upon the de- 
^ fensive. No person, as I told you before, is justi- 
r&ediiiiu*4ntug himself and bis servauis to deiesd. 
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his close; but if he does arm himself and his seir« 
vants to defend his close9\and opposes no person 
wilhout the q^ose, tKen he is guilty of no riot 
whatever. . 

The question is, whet'her or no they, are ggiU)r 
af such a breach of the peaCe-^bf an act of sof 
much force and violence, as to constitute a riot. 
When there was al^nocking at the dbor, the pro- 
secutor said he would shoot aby^one who should 
enter; which, I s^id before, he wsts not warBanted 
in doin^. Being told the bishop was there, he 

• said he would treat hrm with all possiWe respect^ 
4Lnd lie opened the door and adiiiltied him'atid his 
IblloweFS; and then, he says^ he loaded Another 
pistol. He telii^ you, the bishop enterejd in a 
l^reat'rage* Whether there was any. rage or pas- 
sion, or no, is only" material to show, wl^thef oc 
no, the rcst<3f'the^8topy is probable; because iiis 
being, in a rage^ does, not prove him guilty >of a 
lir^ach of the peace.. The question is, whether be 

. has committed any acts in hrekch of the pe*ice? — 
First of all, the prosecutor tells you, that h^ told 
the bishop he should behave with propfer respect 
to him, but he should not leave the office— he 
swears that the bishop took hold of him; and afit'er* 
wards he went to William Roberts, an husband- 
man belonging to the Witnessji^he then went to 
another servant, Robert Davis, Jf£d attempted to 
pull him out; that the bishop -returned to William 
Roberts, collared him, and di^w him towards the 
door; that the bishop went with his hands clencljLed 
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towards the witness; and the witness describes the 

banner in which he (the bishop) went towards- 

him. Now his taking hold of the witness is an 

ASSAULT. H« ^a^s^ he attempted to pull him o^^ 

his seizing hold of him is' an assault; bis re< 

tttrnifi^g-to William Roberts,^and collaring him^ 

and pushing him towards the door, is anothki. 

assault; his going with his bands clenched to« 

wards hltn in a menacing way, if he were near 

enough to strikehimv would' be an assault; if not 

Hefir enough to strike bim> >t would not be an 

assault; and" then he called to his servants to come 

and piSll him out; that is a breacb of Ihe peacey 

eoming aSnd removing: them all 1^ force and vto<i^ 



Then thtre is tharwhich passes in Inspect td* 
Mr. Roberts. The prgsecutor and^ the other wtU 
fiesses tell y^u, that Roberts was in a great raget. 
te cannot say whether he entered befpre or after 
the orders given by the bishops tbat he clenched' 
his fist^and said^ ^ If noboc^ will turn him (meaiv^ 
tog the prosecutor) out, I wiR do it.** The blshopr 
iaid, the prosecutor- had pistoh; upon which Ro^ 
berts said, in an outrageous manner, « Do- not* 
shoot the bishop, shoot me;" and said, that if 
nobody else would turn the prosecutor out, he 
would He asked the prosecutor togb 6n one 
tide with him, into the churchyards and said, he 
was not afraid of him in any place. The witnes* 
^d, he " had, something else to attend to; anrf* 
lootber^ the witnesses satd^ he promised to meet 
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him at ^ome other timfc and place. This Is, y oil 
see, a challenge by Roberts to fight the prosecu- 
tor; why, that ra a breach of the peace. The 
bishop is present^ he is the person who telU 
Roberts that tlje prosecutor had pistokj then the 
bishop hears this challenge. They ?tll came upon 
one design. When several, persons come jupon 
..an illegal design or purpose, the act Of one, espe^ 
cially, if in the presence of all, is th^ act of all.' 
' .This, gentlemen,' is thfe sum, of the evidence on 
the one fide; and there is no evidence on the oiAei\ 

The bishoo, no doubtris a man of an excellent 
/character; hut at this moment he gave way to his 
temper* He ought to have followed-nhe process 
of the law, and not so to" have donei Thus much 
I have said affects the bishop, and affects Roberts. 
As topwen, the prosecutor says that Qwen cam^ 
into the office; he made a noisei he talked yery 
loud. The witneis told him, if he had any busi- 
iiess, he was there ready to transact it, otherwise 
he begged they would' go about the ir^ business. 
He only speaks to his ms^king a noise. Johi^ 
Williams, he says, was less noisy than the rest. 
The witness 4sked what business h^ bad there; 
and told him to go about his business. He says, 
he staid- there, against ills willj^he fetai^ after the 
rest went away. 

Up(5n this tt is' necessary for me to st^te, as I 

did before, that the cfiher defendants coming with 

the bishop upon the same design, by force and 

' violence; to disposaesi^ th« prosecutor, undouhtedlj 
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Vhey came with an unlawful intent and purpose; 
and^ if you believe these witnesses^ they were guilty 
«f the several breaches of the peace which I have 
stated, in assaglting the prosecutor^ in assaulting 
David Roberts, in sfssaulting William Roberts^ 
and in the defendant Roberts challenging the 
prosectttor; if you believe these witnesses, it seems 
to me that the defendants are guilty of the riot 
with which they stand charged. As for the force 
and violence whicii the, prosecutor made use . of, 
all that may be urged in another place in mitiga- 
tion of the punishment; it rs only for you to de- 
termine whether 'ihey, or each of them, are guilty 
of this TioU 

Mr, ErAkine^^-'Tht two last witnesses stated a. 
^rect can trad let ion» 

Afr, Justice /Tea///.— The law is clear and plain; 
you wiU apply the law to the facts as I have stated 
them. You will banish all prejudices that you 
i^ay have frotti all publication. It is, indeed, 
unnecessary to admonish gentlemen of your ei>- 
lightened understandings; but at the same time, 
considering that individuals are to be tried by the 
law of the knd, if they are guilty, notwitlistandirig 
the high character they may deservedly have, down, 
to this time, it is Jfour duty to find them guilty. 
If you have any reas^able doubt whether they are^ 
guilty — in that ca&e you will acquit the defendants* 

In about Jive 7ninuH9 tfk jury acquilUd all tht 
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- PREFACE, — 

NONE of the pleadings of Lord Erskine 
when at the bar, excit^ed a greater interest, or 
were attended with greater success^than those 
(and they were most numerous) in cases of adul- 
tery. His^ a^sistamce was so generally sought 
after ,jhat, e;icept in a very few instances, he was 
always secured by the retainers of complainants 
-;-so that, with the €;xception of the case of How- 
ard against Bingham, now Earl of.Lucan, in the 
present vojume, the case of Estori agamt the late 
Duke of Hamilton, where the phrase of the 
"loose fish'* made sO conspicCious an appear- 
ance— ^and a cause of Baldwin and Oliver, in 
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which he attended at Yock assizes, an4 where the 
jury found a shilUng damages, we do not recoUecC 
any of his speechesybr adulterers in mitigation 
of damages. It was, perhaps, in consequence of 
that circuttistaoce, that it became the ftishidn to 
attribute to the period when Lord Kenyoa was 
Chief Justi<:e of the KiitgV 3enc!i, and Lord 
Erskine was iat the l>ar in that court, a greater 
number of verdicts in cases ^ adulter)'-, with se- 
vere damages, than could be altcgether vihdi«^ 
cated, either by pi-eccdent or by the mild spirit 
of our judicial proceedings; but, after the best at- 
tention we have been able to give to the subject, 
in consideriDg of a fit preface for the only two 
correct speeches which we are at present possea*- 
sedofonthat subject, the^ observation appears^ 
to be without due foundation. 

Adidtery, when attended with all the circum- 
stances of aggravation which mark the following. 
case of the Rev. Mr. Markham (and there were 
many others in Lord Er^kine's timt of a similar 
description), is unquestionably the greatest civrt 
injury which man can commit against man; and 
the manner in whichAe subject is treated in the 
speech which follows, deserves the serious atten- 
tion of every person who is- riot lost to all con- 
' sideration of human comfort and'^ happiness* 
With regard to the facts, no preface is necessary. 
They are all detailed in Mr. Ersfeiije's speech: 
frr the plaintifFi and no cvicknce was oflfered om 
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&e defendant's party who had kt judgment go 
^1 by default* The inquisition was taken upon the 
iii 4th of l!$ay lBp2, Wofe the Sheriff of Middle- 
- 3fl MX and a Bp^ial jury^ at th^ Ring's Arms Ta* 
yernvin PaUce Yard, Westihinster, at sis in the 
evening, affer theJsusiness of the coufts at West* 
jninster had finished. ' : * 

The jury found a verdict with seven thousand 
pounds damages, which we have been informed 
were never levied^ the-defendant hating left tht 
kingdom* \ 
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Mr. £BSKiifs*8 Speech foji the PLAiNTiFff .; 

,'•-,• ■(, • 
,1 

MR. SHERIFF, and Gentle men of the Jury. 
-—In representing the unfortunate^ gefatlemiia who , 
has sustained the injury which has been stated la- 
you by my learned friend, Mr. Holnoyd, who open- 
ed the pleadings, I feel one great s^tiBfaction— ^ 
satisfaction founded, asl.conceive, on a sentim^i^ 
perfectly constitutional. I am aboiit to address; 
myself to men whom I personally know; — to 
men, honourable in their lives — mbral— judicious; 
and capable of correctly estimating the injuries, 
they are called upon to condemn in their charac- 
ter of jurors. This, gentlemen, is the only coun- 
try in the world, where there is such a tribunal as 
the one before which I am now to speak: for, how- 
ever in other countries such institutions as our own 
may have been set up of late, it is only by that 
maturity which it requires ages to give to govern- 
ments — 'by that progressive wistlom which has 
slowly ripened the constitution of our country, that 
it is possible there can exist such a body of men 
as YOU are. It is the great privilege of the sub- 
jects of England that they judge one another. It 
is to be recollected, that, although we are in this 
private room, all the sanctions of justice are pre- 
sent. It makes no manner of difference, whether 
I address you in the^ presence of the under-sheriff, 
your reijpectable chairman, or with the assistance 
of the highest magistrate of the state. 
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Tb^ defendant haS} on this occasiont suffered 
iodgmetit by def;^ultiwoMer adulterers have done 
>^befor6xhini. Some have done so under the idea^ 
%t, by buffering judgment against them, they had 
V^'red ^om the pt^Hc eye— ^frora the awlal pr«* 
^<,|etn:e of the judge; and that they came into a cor** 
:!^r^ where th^rc ^asndt such an assembly of per- 
sons to witness their nusconduct^ and where it was 
to be canvassed before persons, who nvlght be less 
qualified to judg^ the 'case t6be addressed to them* 
-^t is not long, however, since such persons have 
had an ppportunitjr -of judging how much they 
were mistiiken in this respect: the largest damageSi 
ill case^ ofjadultery, have been given in this place* 
By this placci I do not mean the particular roont 
fn which we are now assembled, but under inqui- 
Bitiont directed to pie sheriff; and the .instances to 
vfhichi allude, are 6f modern^ and, indeed, recent 
date* 

GeritlerAen, after all the experience I have had, 
1 feel myself, I confess, considerably embarrassed 
in what manner to address^ you. There are som^ 
subjects^ that hari^^s and overwhelm the mind of 
man. There are s6me kinds of^ drstresses one 
knows not how to deal with* ft is impossible to 
cbntemt>late the situation of the plaintiff without 
being dist|ualifie^ in soihe degree, to represent it 
to, others with enect. It is no less impossible for 
ybu, gentleman, 16 receive on a sudden the im- 
pressions which have been long in my mind, with*^ 
Dut feeling overpowered with sensations^ whiebi 

R 
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after all; had better be absent, wlien men arer'all* 
-ed upoti, in the exercise of duty, tp pronounce^a 
legal judgment, i • 1 

The plaintiff is the third son of his grace the \ 
archbishop of York, a clergyman of , the chtirch of 
England, presented in the y^ar 1791 ta the living 
of ."^tokeley, in Yorkshire; and now by His Ma- j. 
jesty's favor, dean of :th^ cathedral of York. He 
married, in the year 1789, Miss Sutton, the daugh- 
ter of Sir Richard Sutton, 3art. of Norwood, ia 
Yorkshire, a l^^y of great beauty ^nd accomplish- 
tnents, most virtuously educated, and who, but for 
the crime of the defendant which assembjes you J 
here, would, as she has expressed it herself, have '\ 
been the happiest of womankind. Tkis g^entlcinan 
having been presented in 1794, by his father, fo 
this living', where I understand there^had been no 
resident rector Tor forty years, set an example to 
the church and to the public, whicli was peculiarly 
virtuous in a man circumstanced as l^e was; for, if 
there can be any persoi? more likely thananothcr 
to protect himself ^securely with privileges aiid in* 
diiigences, it might be suppose^ to be ihe soiv of 
the metropolitan of the province^ This gcntle- 
TTiaii, however, did nr4 avail himself of the advan- 
tage of his birth ant^ station: for, akhough h^ was 
a. Very yoiing man, he devoted himself entiiely to 
the sacre<! rluties of his profession^;^— at a large ex- 
pense hf repaired the rectory-house for the re- 
ception of his family, as if it had beep his own pa<» 
trimony, Svhilst, in his extensive im|>roveineiitsi,4tt 
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>ted obJj' those ftrrangemenls which were cal- 
led to lay the foiindation of an innocent and- 
:eful life. H« had married this lady, and en? 
lined no other Ihongbt than that of cheerfully, 
iting i)imself to all the duties, public aiui pri- 
, whioh^tis situation called upon hinv to per- 
1'. ' ■ > .._■,■. 

bout this time, or soon afterwards, the defen- 
became the purchaser of an estate in the 
hbprhood of Stokeley-, and, by such purchase, 
iliabitantof that part of the country, at^d the 
libor of Vhis unfortunate gentletpan. It is a 
: affecting circumstance, that the plaintiff and 
efendant had been hi^d together at Westmin- 
school; and in niy mind i,t js. still more affect- 
wben I reflect what it is> which has given to 
school so much rank, respect, and iilustrationr 
s derived its highest advantages from the re- 
id-father of the unfortunate ^endera^n.whQiu 
H^sent. It. was the school of Westminster 
l> ga^w; birth tothat learning which afterw'tirds 
ded oVer it,/and ad vanced its chara,cter. How* 
some men may be dispos^ed to speak or write 
jrning public schools, 1 take upon me to say^ 
are among the wisest of ojur instiiutions; — 
ver looks af ttve national cliaracter of the 
i&h:people, and compftes it with that of all 
iker nations upon the earth, will be driven to. 
te it to that reciprocaiion of ideas and senti* 
s which (ilLand fructify the mi;idiQ the early 
d of youth, and to the affectionate sympathies 
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and friendships whidi rise up in the liiii»ftd heit^l^^ 
bi^fore it is deactened or perverted by the iiiterefiit& i^' 
a^id corruptions of ihe vorW^ These youthful at* 
tachmenu aje proverbial, and, indeed, few fi»«^ *j 
stances haveoccurrcdofany breaches of theai; bt« 
cause a man, before he can deps(rt from the obliga- 
tion^ they impose, must have forsaken ^v^vj prin- 
ciple of vh*tue, and every sentiment of manly honor. 
When, therefore, tbe pkinivfF found his old school- 
fellow and companion seltledr in the neighbi^r- 
ho6d) he itximediately consideired him as his >brot- 
Ihen Indeed, tys might well consider liilh as a 
brother, sincey after having been at We^nii^stet> 
they were Of afw Ihrown^gether in the'&atnecdt-' 
lege at Oxrord; so that tli^ fi^endshfp they hai^ 
formed in t^ei|; youtiv, becam'e cemented ^d con* 
solidated npontheit* first eti trance into the world. 
It is no wonder, therefore, that wlien tlie defen- 
dant came down to settle in the neigh Whood of 
the plaintiff) he ^oald; be attracted towards him- 
by the impulse of hid former attachment; he re*. 
commended'hiin to tbe iord1tetit«^nientofthe coun^ 
ty^ and, being ^bimrSelf a magistrate he t>r0cured 
him a share in the magistracy* He introduced 
him to the respectable circle ofhisatquaintknces: 
Dke invited him to his house, arfd cheri^iied him 
there as a friend. It i^^2« which renders the bti»- 
siness of today moist affecting, as it regards the 
inkintltr, and wicked in the ext^'eme, a$ it relates 
to the defendl^nt, because the confidences of friend- 
ship conferred the opportuoil^ of seductton 
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TheplainliFhad no' pleasures or affeciic^s beyond 
th€ s|"*here of his domestic life; and except on his 
Occasional residences at York) which were b^t for 
short periods, knd at a very inconsiderable distance 
froni hi? honre^he coniitantly reposed in ihe bosom 
of his family I believe it wlH be impossible for 
iiiy leai'ned 'friend to invade his character; on the 
contrary > he will be found t-o have been a paltern 
til: conjugal and parental affectionr . 
- Mr. Fawcett being thus settled in the neigbor- 
hood, £(nd thusrecfeived by Mr^ Maikham as his 
friend and companion, it is needless to sa,y he 
could lift vbor no suspicion that the dcfendent was 
meditating the seduction of his wife: — thercwas 
nothinsi, indeed, in his conduct, or in the conduct 
of the, unfortunate lady, that could administer any 
cause of'jealousy to the most guarded or suspici- 
ous temper. Yet, dreadful to relate, and it is, 
indeed, the bittenest evil ofwhic^i tl^e plaintiff has 
to complain, a criminal inievcourse for nei^rly five 
ye^rs, before th^ discovery of the connexion, had. 
most probably taken place. , 

I. Will letiye you to consider what must have 
been the feelings of such. a huslSand, upon the 
fatal discovery that his wife, and such a wife, had 

-conducted heJ'sclf in a manner thai- not merely 
deprivedihim of her com.fort»and society, but placed 
Bim in a situation too horrible to be desoribed. If 
a man wiiiioat children is suddenly cut off by an 
adulterer from all the comforts ai)d happiness oi^ 

* marriage) the discovery of /?/5 condiiion is happi« 

Jl2 
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Hess itself, when compared with that to which th^ 
plaintiff is reduced. "When chiltken, by a woma^r 
lost forever to the husband, t>y the tirts of l1i<J 
adultererjare^ begotten in the unsti«pected days 
ef virtu€ and happiness^ there remains a consola^ 
lion; mixed indeed, with the most painful reflec* 
lions, yet a consolation still. But what is tHe 
plaintiflfs situation? —He does not. know eX what 
time this heavy calamity fell upOh hi tii^ — he ia^or* 
lured with th^* most afflicting of xill human sensa- 
tions. Wtoen he looks at the children, whom be 
is by law bound to protect and provitle for, and 
from whose existence .he ought to receive the- 
delightful return which the union of instinct and 
Teasoa has provided for the continuation of the 
li^orld, ite knows not whether he Is lavishing his 
fondness and aflVctibn upon bis owj)\. children, op 
jupoh the seed of ft^ villain sown in* the bed ofhia. 
3ionor and kis delight. He starts back with horror, 
vrben, instead of seeing his own image rejected 
fix>m their infant features, b^ thinks he see»ihe 
destroyer of his happiness-— a hlidnigbt robben 
introduced into his house, under proiessiolis o^ 
friendship and brotherh6od— a' plunderer^ not in 
the repositbries of bi^ treasure which may be sttpj» 
plied, orliv^d without, " but there where he haft 
<< garnered ufi his hofiesy where eithtr he must live dr 
^ bi^r no ii/e*** 

In this situation, the plaintiff brings his case 
liefore you* and the defendant attempts no mati« 
fuear Qi defei^e: be admits his guilt;ii«*4ie tcitideit 
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it tinnecessaiy for me to go into any proof oTH; 
dnd the only question) thirefore, that remains, is 
for you to say what shall be the consequences of 
his crime) and what Terdlct you will. pix>nounce 
against him. You are placed, therefore, in a situ* 
aflon most momentous to tbe\ public:. you have a 
duty to discharge, the result of which, not only 
-deeply aflfects the present generation, but which 
l^emotest posterity will contem|^te to you honor 
«r dishonor. On your verdict it depends whether 
persoivs of the description ofth^ defendants wiio^ 
have ea^t off all respect for religion, who laugh 
at morality, when it i^opposed to the graiiiicattoti 
of their passions, and who are careless of the in^ 
juries they infiict upon others, shall continue their^ 
impiou!^ and <lestnictive cdurse with impunity» 
' On your vierdict it depends whether such men^ 
looking to the proceedings of courts of justice^ 
fthtfll beable to say to themselves, that there are 
certain ifimits beyohd which the damages of juries, 
are not to pass. On your vefdict it depends whe-^^- 
ther'men of large fortunes shati be al^ to adopt 
this '<^nd of reasoning to «pur them ou in the 
career 6f their lusts;— ll^rr are many cfameea that 
Tmay not be discovered at alit-^-mihere are chknceSf 
that^ if I am discov^red^ T may not be the obfett ^ 
legal inquiry y and aufifiofing Iiihould^ there are cet^ 
tain damagesy beyond which a jury cannot go; thepr 
may be iatgeybut atitt within a certain comfiAas; if t' 
eannot fiay thrm myaelfy there may befteraon4 beitmgm 
ifisy9 thy family ^ho vriU pity my^^ UtuatiQu^mm^tymc^ 
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hovf or other the money way be rat&fd^ find I may ^^ 
deUyercd from the. cotiseqwncea qf my crime > "* 

TRUST THE VERDICT OP THIS DAY WILL>€HO"<^ 
MEN WHO REASON THUS, THAT. THEY ARE Ml5* 

TAKEN. 

The action fof adultepy, IJke every other action, 
i« to-be considered accoi*ding to the extent of the 
injury which the person complaining to a court pi^^ 
justice has received- If he has received an injury, 
or sustained a loss that can be estimated directly in 
iDoney, there is then ^nq other medium of redress, 
1>UI in monies numbered aGCOJ'diiig to the extent of 
the proof: 1 apprcliend it w^|l not b^ even stated by 
the council for the 'defendant, that if a person has 
sustained a loss, and can show it is tp any given 
extent, he is not entiikd to {.{xq/uU meanure-oi it 
\Si damages. If a man destroys my house or furni^ 
ture*, or deprives me of a chattel, I have U rieht, 
beyond all manner of doubt ^ lo recover their corre- 
sponding values in tnoney; and it is no answer t6 me 
to say , that he who has deprived me of the ad rant age 
1 /before possessed, is in no situation to rendetnae 
satisfaction. A vei^dict pronounced upon ^uch a 
principle/ in any of the. cases I iiave alluded to, 
would Iwi set iiside by the court, and a new trial 
av ai ded. It would be a direct breach of tire oaths 
of jurors, if, impressed with a firm conviotion that. 
aplaintifl'had r'.ceivcd damages toa.givcn amount, 
they relirtd fvom tlK'irduvyjbecausi; they ftlt com- 
miseration for a dcftrtidant. e^'en in a case where he 
might be worthy of comp;.>bsion, from the injury 
being unpremedituied and inadvericat. 
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^ ^w ' Buttbere are bther wrongs which cannot be esl'i- 

'i Bated in moneys 

^1 ''You canDot roiikister to a mind disit^h*^" 

Foa cm)tk>t redresJi a man who is wfonged beyond 

tte possibiUty of redress:— tbc law has no means 

ftf restoring to hiiti what he has iost. God himself^ 

ts hehas constituted htiman nature, has no mesns of 

tlleviating such an. injury as the one I have brought 

before you. While the sensibilities^ affections, and 

feeliftgs h^ has given to man remain, it is4mpossi« 

hie to heal a wound which strfkbs so deep into the 

sqmI* When y^ti have given to a plaintifl^ in 

damages, all that Sgures can number, it is ad 

nothing;— he goes away hanging down hi^ head 

in borrow, accompanied by his wretched family, 

dispkited tad dejected. Nevertheless, the laW 

has given a ci^il action for adultery, and, strange to 

say, it has given nothing elat* The law commands 

that the Injury shall be compefisated (as far as it 

is practicable) IN mOnby, because courts otcrvil 

justice have no other means of compensation 

THAN money\ and the only question, therefore, and 

which you upon your oaths are-to decide, i^ this: 

has the plaintiff sustained an injury up to tiie extent 

which he has complained Of? Will twenty tliousand 

pounds plac^ him in tlie same condition of comfort 

and happiness that he enjoyed before the adultery^ 

and which the adottcrer has deptived him o^ 

You know that it will not; Ask your own heartB 

the question, and you will receive the same answer* 

L should be glad to know, thejn> upon what princi^ 
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pie, a& it regards the firivote jasttce, whick- die 
pialntifT has a right to, or upon what principlet va 
the example of Xhat justice alTects the public and 
the remotest g^emtions of mankmdi youjpaa^ 
reduce this demand even in a single farthing.: , . 
This is a. doctrine which-^has been freqiientljr 
countenanced by the, noble and learned ^Lord irho. 
lately presided in the CQurt of King's BencJr,^ 
but his Lordship's reasqning on the subj^t has 
been much misunderstood and frequently mis- 
represented. The noble Lord is supposed to have 
said, that although a plaintfff may npt have sus- 
taiuicd an injury by a^lultery to a given amount, 
y.ct that large damages, for the sake of public ex- 
ample, should be given, tie never saidvany such, 
thing. He said that which law and morals dicta- 
ted to him, and which will support his reputaiioa 
as long as law and morals liave a fooling in tjje 
world. He said tl^al every plaintiff had a right lo 
recover damages u/i to the extent of the injury he 
hu4 rrcf/vfflf,. and that public example stood in the 
vay of showing /^a;or to an aduUerer,43y reducing 
the diimaj^es belqw the sum, which the jury would 
Otheruise con^jid; ras the lowest compensation for 
the wrong. If ti)e phiiniitV shows voti that he was 
a m'/st «44ft-(:tion4't ^uh)l)j.ndi ihai his f^rentaland • 
coujui.ai lUTti tlo4\.^ w ere llit solace of his lifef that 
fj^r nothing i-hc world coujd bestow m the shape of 
riches or honors, would Jie have bartered one, mo- 
mciii's ctMuJur; iii the bosom uf his familv, he shows 
you a wrong that no 'Koruy can c of^/;e?is€Lte'f -r^n&ycx^ 

• Lord Kenvoiv.- 



►iT-Tvv'' =■ 



MR; ERSKINE'S SPEECHES. 2Gi 

thelessj if the injurj^is only measurable in money, 

i -vtnd if you are SMForn to inake upon your oaths a 

f pecuniary compensation,' though I can •conceive 

L th^t the damages when given to the es^tentofthe 

declaration^ and yoti can give no mote, may fall 

^faort of what you r consciences woul d h a ve dictated ; 

yet I ana utteriyat a loss to cofnprehend upon what; 

principle they can> be lessened. But then comes 

the defendant's counsel, and says, « It is true that 

*' the injury caiinot be cotnpens^ted by the sum 

« ^hich the plaintiff has demanded; but you will 

^ cop^ider tlie miseries my client must suffer, if you 

" make. him ihe object of a s^vei'e verdict. Yoa 

^« must, therefore, regard him with compassion^ 

*^ though I «lni ready to admit the plaintiff is to be 

^^ compensated for the injury he has received/' 

Here, then, Loi^ Kenyon's doctrine deserves 
coiisideratio^.^-^" tie who will mitigate damaged 
^«' b©lf>w i*he fair estrimate of the wrong which he 
" Ims committed, must do it upon sorpe principle 
"^ which the policy of the law will support." 

Let metheri examine whether the defendant is 
in a situation Dvhichenfriles him to have the da- 
mages against him mitigated^ when private justice 
to the injured party calls upon you to givethem 
TO THE UTMOST. I? ARTjHiNO. T\he Guestlon will 
:be--ron what principle of mitigation; he can stand 
before you? I had occasion, not a great while agd, 
to remark to a jury, that the wholesome institu- 
tions of the civilized -Wfte*ld came seasonably in aid 
«f the dispensations of Providence for our well'- 
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being in the world. If I were to ask, what it is^ iba^ 
prevents tbc pfevalence of thie cnnje of iQcest^ by 
lading away those otherwise Tmtarisilimp^ulses, front 
the promiscuoas gratificatioa of which we should 
become Uk^he beasts of the field, ai^ lose all t}^ 
intellectual endeannents which are at ence the 
pride andnhe happiness of manF-^^Whait ia.it thi^ 
renders our ho^sel pure> Sifyd ouV fannilies inno^ 
€ent?-«^t is that, by the wiseiastituUons of s^l civl^ 
Bzednatic^ns, there is placed a kind of ^^rd against 
the huinati {i^ssions^ in that sehae of Impropriety 
Md difthonor, whh^h^ th^ law has raised up, and 
impt'essied ^Ith almost the foree of a second iiattire. 
This wise and poiitie restrs^nt beaXs down, by the 
habits 6f the mind,'evelia propensity-to inoestuoas 
commerce, and oppb^s those iaisliaations, nrhtch 
nature, for wi^e purpcM^s, hsEs ^ptimted lu but 
breasts at the approach of the other siex. It holds 
"'the mind in chjiins*against the sedUctiona of beauty; 
It is a mor^ leeling in perpetital Ojypositipn- i& 
human tnfii^mity. It is like ait ai^ei from hea« 
Ven, placed to gtiatd us against propensities which 
are evil. It is /Mr 'warning voice, gentlemen) 
which enables you to embrace your daughter} 
'however lovely, .without feeling thai you are of a 
'dtJEereht sex* It is that wbiclr enables vou%iuthe 
same manner, to live familiarly wi tl) your nearer 
female relations, without those desires wirich ard 
natural to mam 

Next to the tie of bloodlKlf not, indeed, before 
k)> is the aa^ted andspontaneous tela^tion of friend- 
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The ^ man who comes under the roof of a 
ied friend^ ought to be under the dominion of 
.same moral cestratnt: and, thatik God, generally' 
i^?rom the operation of the causes which I 
described. Though not insensible to the 
of female bcautf) fie i*ecei"ves iis4mpres» 
under a habitual re^rve, whrch honour inv- 
Hope is the parent of desire, and honor 
t^)s him he must not hope. Loose thoughts may 
^tse^ but they are rebuked anti dissipated— 

' *' £vil into the mind of God or man 
'* M^y come and go, so \in^pprov'd; and leaVe 
" No spot or blame behind.*' 

Gentlemen, I trouble ypu with thfese reftections^ 
'Oiat you may be able properly to ap]J)reciate the 
^tof the defendant; and to show you, that yoil 
«re not in a case where large atlGwances are to 
be made for the ordinary infirmities of our imper- 
fect natures* When a man does wrong in th6 
h^at of mdden passion-«-as, fdr instance, when^ 
Upon receiving an affront, he rushes into imme«i 
diate violence, even to the de)priVation of life, thd 
humanity of the law classes his offence amongst 
the lower degrees of homicide; it supposes the 
trime to have been committed before the mind 
had time to parley with itself. But is the criminal 
act of such a persoh, however disastrous may b^ 
the consequencie, to be compared with that of the 
defendant? Invited into the house of a friend^-^ 
^ceived with the open artns of affection, as if th6 
same parents had given them biFth and brti. 

S 
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Uiem;-*-'in tsia, sttuatipn^ ibis tiiost^ mqi^sttot^ 
ti)d wicked defendant deliberately perpetrated bis 
Grime;. and, tsbockingto relate^ n<^ only continued 
the appearances o£ (Hetulsbipf after be bad yip- 
lated its most sacred obligations, but continued 
them as a cloak to tl^ie bsifbarous repetitions of hi;i 
offence— writing letters of regard, whilst, perhaps^ 
he nas the father of the last child, whom bis irv^ 
jured friend and cott)];)anion was embracing. and 
cherishing as his own* What protection can such 
conduct possibly receive froin the iiumane con^^ 
^deratiotl of the law for sudden and violent ^as^ 
sions? A t^assion for a woman is progressiye-^it 
does n&t, like anger, gain an uncontrolled ascen* 
dency iii a moment, nor is a modest matron to be 
seduced in a day. Such a crime cannot, thereforCf 
be committed under tht resistless domltiion ot 
sudden infirmity; it must be ddiberately^ wilfuiii/f 
and wickfdly tothmittiBd. The defendant coiild 
not possibly have incurred the guilt of this adul- 
tery, without often passing through his mind (foi* 
be had the edi)catioh and principles of a gentle* 
man) the yery topics I have betn insisting upon 
before you for his condemnation.. Instead of 
being suddenly Impelled towards mischief, with- 
out leisure for such reflections, he had inniimera* 
ble difficulties and obstacles to contend with. He 
qould not but hear in the first refusals of this 
unhappy ladyi every thing to awaken conscience^ 
^nd even to excite horror. In the arguments he 
i|AUSt b,ave employed to seduce her Irov^her dvttfi 
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could not but recollect, and wilfully U^mpAe 
»iX hia o%tm. He was a yt^v engaged in thei 
ir^iiit-— he resorted repeatedly to his shamcf«l 
irpose^. and advanced to it at such intervals of 
le and- distance, as entitle me to say, that )ie 
determined in cold blood to enjoy a future and 
momentary gratification, at the expense of every 
principle of honor which is held sacred among^ 
g^nt!emen> even where no laws interpose their 
obligations or restraints* 

I call upon you, therefore, gentlemen of the 
jur^, to consider well this case, for ijL is jrour office 
to keep human life in tone — yottr verdict mu>t 
decide whether such a case can be indulgently 
considered, without tearing asunder the bonds 
which unite society together. 

Gentlemen, I am, not preaching a religkm which 
.men can scarcely practise* I am not affecting a 
severity of morals beyond the standard of iho^e 
whom 1 am accustomed to respect, and with 
whom I associate in common life* I am not 
making a stalking horse of adultery, to excitj 
exaggerated sentiment. This is not the case of 
a gentknian meeting a hattdst>me woman in a 
public street, or in a place of publfc amusement; 
where, finding the coast clear for his addresses^ 
without interruption from those who should inter* 
rupt, he finds himself engaged (probably the sue* 
cessor of another) in a vain and transitory in- 
trigue* It is not the case of him who, night after 
night, fall^ in with the wife of another to whom he 
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is a stranger, in ihe boxes of a theatre, oi^ot] 
resorts of pleasure, inviting admirers by ind< 
dress and deportment', imaUendcd by any thi 
.which bespeaks the afTectionate wii*e and .^( 
of many children. Such coanex^s maybetK* 
evil example, but I «m not here to reform pal^ 
manners, but to demand private justice* jtik; 
impossible to assimilate the sort of easel LHtI 
alluded to, which ever will be pccasionally ^«^ 
ring, with this atrocious invasion of househ(it 
peace; this porten^pus disi*egard of every tbisg 
held sacred amongst men good or evil* NoiVrn|^. 
indeed, can be more alTcciing than even to bt 
called upon to state the evidence I must briog 
before your I can scarcely pronounce to you th»t 
tlie victim of the deCendanl's lust was the txiot)^ 
of nine children, stven of them females and ia* 
iants, uixconscious of thejr unhappy <x»iiditi0^ 
deprived of thetr natural guardian, separated froff 
her for ever, and entering the world with a darl 
cloud hanging over them» But it is not in tb 
descending line alone that the happiness of thi 
worthy family is invalded. It hqrts me to c» 
before you the venerable progenitor of both tl 
father and the children, who has risen by exlr 
ordinary learning and piety to 'feis eipitient rat 
in the church, and who, instead of receiving, u 
mixed and undisturbed, the best consolation 
agcj in counting up the number oi hts descen 
ants, carrying down the naitxe and honor oil 
bouse to future times, may be forced to turpi asii 
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ni fdice from #OOT<? of t/ietjiy that bring to bfs re-* 
lembrance the wrongs which now oppress him, 
[. which' it is his duty to forget, because it is 
otherwise impossible, duty to forgive them. 
'*^r ^Gentlemen, if I make out this case by evidence 
^^knd^ if I do not, foi^et every thing y^ou have 
iieard, an^ reproach me for having abused your 
llbnest feelings), I have established a claim for 
^iMges that has no pj^rallel in the annals of 
^8fhi<Hiable adultery* It is rather like the entrance 
«f Sin and Death into this : lower world*^ The 
;.siidohe pair were living Hk^ our first parents in 
Paradise, till this denion saw and envied their 
hipipY condition LikiC- theiti, they were in a 
' iKiOmerrt cast down fVom' th^ pinnacle of human 
t{,iappiness into the very lowest aby&s of sorrow 
and despair. In one pmnt, indeed, tke resemblance 
,^<bes not bold^ which,, while it aggravates the 
O'ime, redoiiblesthe sense of suffering. It was 
iH>t fjTom an enetny, but from a friend; that thia 
evil proceeded; I have just had put into my 
ill^id^ a quotation from the psalms, upon this sub* 
]^ct, full of that unaffected simplicity which so 
strikingly characterises the sublime and ^acred 
poeti' 

*^^ is not an open enemy that hath done me 
w tWs dishonor, for iJien I could have borne itr^ 

".Neither Was it mine adversary that did mag* 
^ liify himself against me; for then, peradventure, 
♦ I would have hid myself from him. 
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"But it was even thou my companion, my i 
" mine own familiar friend." 

This is not the language of €Ofinsel) b 
inspired language of truth. I ask you sok 
upon youB honors and your o«thSf if. you 
exchange the plaintiff's former ^siluat ion J 
preset) ti for an hundred times the compet 
he requires at your bands.^ L am addr 
myself to affectionate husbands and to the i 
of beloved children. Suppose I were \o 
you. There is twenty thousand pounds for 
embrace your wife far the last time^ and th 
that leans upon her bosom and.snules Aipon 
Tetire from yeur ho^se) and make way f 
adulterer—wander about, an object fiofi* th< 
of seorn to point it^ slow and moving fingc 
think no more of the happiness and- tranc 
of your former state*— I have destroyed thi 
ever; but never-mind— don't make yourself t 
-—here is a draft upon my banker, it will b 
at sight-^Ahere is no better man in the ci 
can see you think I am. mockings you, gentl 
and weU you may; but it is the very pit 
marrow of this cause. I is impossible to j 
argument in mitigation of damages in plai 
glish, without talking such a.language, as a 
little better than.an insult to your understac 
dress it up as you will. 

But it may be asked, if no money can 
a^dequate or indeed any compensation, why 
^larkhan^L a plaintiff ia a civil actioh? 
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(foes be come, here for money? Thank Go^, 

gentlemen^ it rs not m» jf ault. I take honor 

^toniyself, that I ^as one bf those who endeavored 

io pot an end to this species of action, by ihe 

adoption of a more salutary course of proceeding. ' 

I take honor to myself, that I was one of those 

who supported in Parliament, th^ adoption of a 

law to pursue such outrages witb the terrors of 

criminal justke. I thought then, and 1 shall 

always tbfeky tl^at^cvery atti malum in se directljr 

injurious to an individual, and most pernicious in 

its consequences to society, should be considered 

to be a misdiemeanor. Indeed I know of no other 

definition of the term^ the legislature, however) 

thought otherwise, and I bow tp its decision; but 

the business of this day may produce some 

changes of opinion on the subject. 1 never meant 

lltat every adultery was to be similarly considered* 

UiidonbtedLy there are -cases where it is cdmpa^ 

ratinsely veniah and judges.)vould n^ overlook the 

distinctions. I am^ not a pretender tp any extras 

ordinary purity* My ise verity is confined to cases 

in which there can be but one sentiment amongst 

Hien of honor, as to the offence, though they may 

differ in the mode and measure of its correction* 

It is this difference of seniiinent, gentlemen^ 

&at. L am- ak»n$ afraid of^ I fear you may think 

there is a sort of limitation in verdicts, and that 

you may look to precedents for the amount ef da« 

magest though yoii, can find no precedent for the 

.siagnitiide of the crimei but you might m well 
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abolish the action altogether^ a^ 1^7 down a prin;. 
ciple which limits the consequences of adultery 
to what it may be convenient for the adulterer to 
pay* By the adoption of such a principle, or by 
Apy mitigation of severity, arising eVen from an 
insufficient reprobation of it, you unbar the sane* 
tuary of domestic happiness, a^d establish a sort 
4>f license for debauchery, to be sued out like other 
licenses, at its price;— a man has only to put mo* 
fiey into his pocket* according to his degree and 
fortune, and he may then debauch- the wife or 
daughter of his be^t friend at the expense lie^ 
chooses to go to* He has only to say to bimselF 
what lago says to Roderigo, in the play— 
<* Ptt^ money in thy purse— go to^pot money in thy purse." 

Persons of Immense fortunes might, in this way, 
deprive the best men in the country of thetr do- 
<hestic satisfattions, with, what to tliem. might be 
considered as impunity* The most abanddned 
profligate might say to bilhself, or to other profit 
gates, <* I have sti^er^d' judgment by default— Ic^ 
** t:^em ^end down their deputy sheriff to the 
^ King's arms tavern; I shall be^concealed> from the 
^ eye of the public— »1 hav« drawa upon my banker 
^ for the utmost damages^ and I have %s much 
^ more to spare to morrow, if I can find another 
^ woman whom I would choose to enjoy at such 
<*^ a price.** In this manner 1 have seen a rich de- 
Hfiquent, too lightly fined by courts of criminal 
justice, throw down his bank-notes to the officers^ 
and retire with a deportmenti not of contritiooi, 
Jhut coetciastt 
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For these reasons, genilcmen, I expect from 
you to^ay the full measure of damages demanded 
bjT thO' plalntifT. Havmg given such a verdict, you 
will retire with a monitor within, confirming that 
you have done right— you will retire in sight of aa 
approving public, and an appi'oving Heaven. De» 
pend upon it, the wocM cannot, be held together 
without morals; nor can morals 'maintaiji their sta« 
tion in the human he^rt without religion, which 
islthe corner-stone uf the fabric of human virtue«t 

We have lately ,had a most striking proof erf 
this sublime and Gonsolii^g truth, in ane result, at 
leo^iy of the revolution which has astonished and 
shaken the earth* Though a false philosophy 
was permitted /or a season to raise up her vain fan* 
tastic front, and to trample down the Christian 
establishments and institutions, yet, on a suddeHi 
God said, *^ Let there be light, and there wa% 
'< light.** The altars qf religion were restored^ 
not purged indeed of human errors and supersti* 
tions, not reformed in the just sense of reforma- 
tion, yet the Christian religion is still re- establish* 
ed; leading on to further refcfrmation;— fulfilling 
the hope, that the doctrines and practice of Chris* 
tianity shall ovei'spread the face of the earth. 

Gentlemen, as to us, wfi have nothing to wait 
for;i — we have long been in the centre of light— » 
we have a true religion and a free government, 

▲NJ> YOU ARE THE FlULARS AlfD SUPfORTEES OW 
BOTH. 
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I have nQthiQg^ further to add, except that, 
the defendant committed the tfijurjr complain 
be has sold his estate, and is prepartog tp r< 
h>to some other country. Be it so.— Let hi 
move; hut you will ha,ve to pronounce the pi 
of his rf/«r». It is for you to declai*e wl 
such a person is worthy to be a member c 
community. But if the feebleness of your 
diction, or a cpmciiseration which destroy 
exercise of it, shall shelter such a xriminal 
the consequences of his crimeS) individual se 
is gone, and the rights of the public are i 
tected* Whether this be our ^c)ndition or 
shall ktipw by your verdict. 
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NOW EiiRIi OF liUCAN. 



TEtE followkig speech, lilce the former^ 
ipequtret A6 t>reface« tt was delivered by Mr. 
Erskioe in the court of KingV Bench, on Mon^ 
day, Februfiry Mth, 1794, as coucisel foi* the 
present Lord Lucan^in an action brought against 
him by Beriiard Edward Howard, Esq. presump* 
tive heir of the Duke of Jloifolk^ for adultery 
Vith his wife. The circumstdhc^s, under which 
tHe damages Wei'e sought to be miti|;ated, 4n 
bpposition to the severe principle regarding 
them, in8isted upon in the speech for Mr, Mark** 
ham, appear fully in the speech itself. 

The jury found only five hiuadred pounds di« 
mages. 
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MR. ERSKINE. 

Oemtlehen of this Jury, 
• MY learned friend> as cDunael for the plaice 

iiff) has bespoke an address from me, as counsel 
for the defendant) which yoU must, not, I assure 
youy expect to hear. He h&A thought, it right 
(partly in courtesy to met ^s I am willing to be- 
lieve)) and tn part for the purposes of his causey 
that you should suppose you are to be addressed 
with eloquence which I never possessed, and which 
if I dtd, I should be incapable at this moment of 
exerting; because the most eloquent man, in order ^ 
to exert his eloquence, must have his mind free 
from embarrassment on the occasion on which he 
is to speak: I am not in that condition* My 
learned friend h>8 expressed himself as the friend 
of the plaintiff's family: he does liot regard that 
family more than I do; and I stand in the same 

■ . \ 

predicament towards n^ own honorable client and 
his relations; 1 know him and tliem, and because 
I know them, I regard them also: my embarrass* 
iHent, hovveyer, only arises at being obliged to 
discuss this question in a public court of justices 
because, "could it have been the subject of private . 
reference, J should have felt n^one at all iti being 
-called upon to settle it. 

Cenilemen, my embarrassment is abundant!]^ 
increased, when I see present a noble person^ 
high, Yery high in rank in this Ungdom^ byt not 
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^ijgher b rank than he Is in my eslimationr I 
ipeak-of the noble Duke of Norfolk, who most 
undoubtedly must feel not a little, at being oblige 
ed to come here as a witness for the defendant! 
la the cause of a plaintiff so nearly allied to him^^ 
self: I aia persuaded no m^n can have so little 
senaibilityj us not to feel that a person in my 
situation, must be greatly embarrassed in discuss* 
log a question^ ^f this nature before such an 
audience, and between such parties as I have 
described* 

Gentlemen, my learned friend desired you would 
take care not to suffer argument, or observation) 
or eloquence, to be called into the field, to detach 
your attention from the evidence in the causet 
ufhon whicbvalone you ought to decide: I wish my 
learned friend, at the moment he gave^ you that 
caution, had not himielf given testimony of a facti 
te which he stood the solitary witness: I wish he 
"had not introduced hi9 ofpn evidence^ without the 
^ordinary ceremony of being sworti. I will not 
follow his example* I will not tell you what I 
know from the conversation of my client, nor give 
evidence of what I know itiyseif: my learned friend 
tells you, that nothing can exceed the agony of 
n^ind his client has suffered, and that no worda 
can describe his adoration of the lady he has lost; 
these most material points of the cau)ie rest, how^^ 
ever, altogether on the single ^ itnaufifiortedj un* 
sworn evidence, qf the counsel for the plaintiff^ 
■'S^jQ REX. ATI ON has been called upon to coi>fiiiit 
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them, though we are told, that the whole -house 
of Fauconberg, Bellasyse, and Norfolk,* are- in the 
avenues of the court, ready, it seems, to be called 
at my discretion: and yet my learned friend is 
himself the only witness, thoui^h the facis (and. 
most material facts indeed, they would have been) 
might have been proved by so many illustrious 
persons. > 

Now^ tp show you how little disposed I am to 
work upon you by any thing, but by proof; to 
convince you, how little desirous I am to prac- 
tise the arts of speech, as my only artillery in this > 
cause; I will begin with a few plain dates, and as 
you have pens in your hands> I will thank you to 
write them down. 

I shall begin with stating to you, what my cause 
is, and shall then prove it, not by myself, but by 
witnesses. 

The parties were married on the 24th of April, 
1789. The child that has been spoken of, and in 
terms which gave me great satisfaction, as the 
admitted son of the plaintiff, blessed with the 
affection of his parent, and whom the noble person 
to wh')m he may become heir, can look upon 
without any unpleasant reflection: that child was 
born on the I 2tlrof August, ' 791 ; take that date, 
and my It am ed friend^ b adrnission^ that this child 
must have been the child of Mr. Howard; art 
admission which could not have been rationally 
or consihtently made, but upon the implied ad- 
mi ssioD| that no illicit connexion had existed 
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jwevipusly^ by which its existence might have been 
referred to the defendant. On this subject, there- 
fores the plaintifiT must be silent; he cannot sa/ 
the parental mind has been wrung: he cannot 
say hert^ftcr, " no son of mine succebding;** 
he can say noi\e of these things* This child was 
born on the I2th of August, 1791, and, as Mr* 
Howard is admitted to be the author of its exis» 
tence (which he must have been, if at all, in 1790 j[^ 
I h^re a right to say, that, during all that interval, 
^ this ' gentleman could not have had the least rea- 
R-^Bonable cause of complaint against Mr. Bingham: 
his jealousy piust, of course, have begun after 
that period; for, had there been grounds for it 
^</ore, there could be no sense in the admission of 
his counsel,, nor any foundation for that parental 
consolation which was brought forward in the 
very front of the cause* 

The next dry dale is, therefore, the 24th of July 
1793; and I put it to his Lordship, that there Is no 
manner of evidence which can be pressed into this 
xzxysQfirevioua to that time* Let me next disem- 
b^arrass the cause from another assertion of my 
learned friend, namply, that a divorce cannot take 
place before the birth of this chi)d; and thai if the 
child happens to be a son, which is one contingen- 
cy; and if the child so born does not die, which is 
^anoth^r contingency; and if the noble duke dies 
without issue, which is a (kird contingency, then 
this child might inherit the honors of the house of 
* NorCptk: that I deny. My recent experience tcHs 




1 



g2D MR. BRSKINt'S SPEEClHEafc 

me the contrary. In a case tvhere Mr. Stewart, 4 
<g^ent]eman in Ireland, stood itl a similar predica^ 
rtient, ijie Lords and Commons of England no4 
only passed an act ofdHprce between him and hi^. 
lady) but on finding there was no access on Qie 
part of the husband, and that the child^was not bis> 
Uiey bastardised the issue* 

What then remains in this cause?--*Gemlemefi> 
.there remains onlj^ tliis — I ri what manner, wheif 
Tou have heard my evidence (for this is a catise, 
which} like all others^ must stand upon evidence)) 
the plaintiff shall .be abl^ to prove what 1 have tlve 
noble judge^s aiithority for saying, he m?^*/ pro Ve> 
y}z»'the iosa of Ikc comfort and aociettj of his wtfe^ in^ 
if;€ seduction of the defindant, - That is the very 
gist of the action. The loss of her affection, and 
of domestic happiness, arc the only legal founda* 
tlons of his complait)t. 

N9W5 before any thing can be ioat^ it must ha v^ 

rjr/«/edf;— before any thing can be taken away from ^ 

a man, he must have had it; — before the seduction 

of a woman's affections from her husband can 

take place, he must have possessed her affections 

Gentlemen, my friend, Mr. Mingay, acknow« 

ledges this to be the law, and he shapes his case 

accordingly: he represents his client^ a branch of 

a most illustrrous house^ as casting the eyes of af- 

lection upon a dia^nga^ed woman, and of rank equal 

to, or, at least, suitable to his dwn: he states a 

marriage of mutual affection, and endeavoui-s to 

fehow, that this young couple, with all the ardor ^f 
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love, fie\v into each other's embraces: he shows 
achild, the fruit of that affection, and finishes with 
mtrqducing the seductive adulterer coming to dis- 
turb all this happiness, and to destroy the blessings 
which he describes: he exhibits the defendant^ 
coming with all the rashness and impetuosity of 
youth, careless of the consequences, and thinking 
of nothing but how he could indulge his own lust- 
ful appetite, at the' expense of another man's 
honor; while the unhappy husband is represented, 
as watchitig with anxiety over his beloved wife, 
anisions to secure her affections, and on his guard 
to preserve her virtue. Gentlemen, if such a case, 
or any thing resembling it, is established. I shall 
leave the defendant to whatever measure of dama- 
ges you choose, in your resentment, to inflict. 
; In order, therefpre, to examine this matter (and 
I shall support every syllable that I utter, with the 
most precise and uncontrovertible proofs); I will 
begin with drawing up the curtains of this blessed 
marriage-bed, whose joys are supposed to have 
been nipped in the bud, by the defendant's adulte- 
raus seduction. 

Nothing, certainly, is more delightful to the 
human fancy, than the possession of a beautiful 
woman in the prime of health, and youthful pas- 
sion: it is, beyondall doubt, the highest enjoyment 
which God, in his benevolence, and for the wisesjt 
purposes, has bestowed upon his own image: I re- 
verence, as I ought, that mysterious union of mind 

\2 
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and body, whkh while it continues our specles>i^ 
the source of all our aS*ections; M^hioh builds up 
and dtgntfies the condition of human life; whicli 
binds the husband to the wife by ties more indis- 
soluble, than laws cdn i>ossibly create; and whichf 
by the reciprocal endearments arising from a nut- 
tual pas^on, a mutualinterestyand a mutual honort 
lays the fotindation of that parental aSection whiqb 
dies in the brutes, with the necessities of naturcr 
but which reflects back again upon the human pa- 
rentSf the unspeakable sympathies of their off- 
spring, and all the sweet, delightful relations of 
social existence. While the ctiitains, tliercfore^ 
arc yet closed upon this bridal scene, your rmagi- 
Dations will naturally represent ta yoif this charifi- 
ing woman, endeavouring to conceal seiisations 
Vhich modesty forbids the sex, however enattiiKit*^ 
«id^ too openly«to reveal; wishing, beyond adequate 
expression, what she ipust not ev«n attempt-^o ex« 
{tress; and sesemingly resisting what she burns to 
enjoy. 

Alas, gentlemen! you must now prepare to see 
in the room of this, a scene of horror, and of sor- 
low; you must prepare to see a noble lady, whose 
birth surely required no further ilkistfatiob; who 
had been courted to marriage before she evcrlieard 
even her husband's name; and whose affections 
were irretrievably bestowed upon, and pledg^ed to 
my honorable and unfortunate client; you must 
behold her given up to the plaintiffby the infattfa* 

6o& of parents^ and stretched upon this bridftl^bed 

- ■■^. . . ■' 
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l» upon a rack;— torn from the arms of a beloved 
amd impassioned youth, himself of noble birth) only 
to secure the honors of a higher titles a legal vic- 
iim on tire altar of heraldry. 

Gemlcmeti, this is no high coloring for the pur- 
pose of a cause; no Words of an advocate can go 
beyond the plain, unadorned effect of the evidence^ 
1 will prove, to you that when she prepared to retire 
to her, chamber, she threw her desponding arms 
around the-neck of her confidential attendant, and 
wept lipon her as a crfminal preparing for execu« 
tion: I will ^rove to you, that she met her bride- 
groom with sighs and tears; the sighs and tears 
©f afflicted love for M.r- Eingham, and of rooted: 
aversion- to Iter htrsband: I think I almost hear her. 
addressing him ia the language of. the poet>— 

^ «< I tell thee, Howard; 

" Such hearts as ours were never paired above: 
«* III suited to eacli other; joined, liot matchMj 
" Some sullen iniluencei a foe to both, . 
1 >• Has wirought this fatal marriage to undo usi 
^' Mark but the frame and temper of our mindsi^ . 
•^ How "^^Tf much we differ: — Ev*n this day, 
** That fills thee with such ecstacy and. transport, . 
^ To me brings nothing, that should make me bless it^, 
* To tbfak it better than the day before, 
»* Or arir other in the course of time, 
" That diAy took itstuiti, and was^fbigotten/* 

Gientlemen^ this was not the sudden burst of 
yoi^hful disappointment, but the fixed and settled 
habit of a mind deserving of a happier fate: I shall 
jfTove that she fre<^emly spent her nights ugon^ 
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a couch, in her own apartmcBis, dissolved in tears^ 
that she frequently declared to her woman that 
she would rather go to Newgate than to Mr. How- 
ard's bed; and it will appear, by his own confes- 
sion^ that for monihSf subsequent to the marriage^ 
she obstinately refused him the privileges of a 
husband. 

To all this it will be said by the plaintiff's coun- 
sel (as it has indeed been hinted already'), that 
disgust and alienation from her husband could not 
but be expected; but that it arose from her affec- 
tion for Mr* Bingham. Be it so, gentlemen* 
I readily admit, that if Mr. Bingham's acquain- 
tance with the lady had commenced subsrquent t9 
the marriage^ the argument would be in^esisti^ble, 
and the criminal concK»s4on against him unanswer- 
able: but has Mr. Howard a rigTit to instruct his , 
counsel to charge my honorable client with seduc- 
tion, when//*? himself wsiS the seduckr? My kai^n* 
cd friend deprecates the power of what he terms 
my pathetic eloquence: alas, gentlemen! if > pos- 
sessed it, tJie occasion forbids its exertion, because 
Mr. Bingham has only to defend himse/fy atid can- 
not demand damages from Mr. Howard for depri- 
ving him of what was hia by a title superior to 
any law which man has a moral right to make: 
Mr. Howard was never married: God and na- 
ture forbid the banns of such a marriage. If, 
therefore, Mr. Bingham this day could have, by 
me, addressed to you his wrongs in the character 
of a plaintiff demanding reparation, what damar 
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flies inig^ht I not have asked for hhn; atid, without 
tke k\d of this imputed eloquence, what damaged 
might I itotliave expected? 

1 would h'aVe1)roti^ht before you a noble youth, 
who had fixed hi^ affections upon one of the most 
bt^utifui of her sex, artd who enjoyed hefs in re- 
turn. I would. have shown y'oii their suitable con* 
^tion;-««I would have painted the expectation of 
aii^ honors^e union, and would have conciuded 
by showing her to you in the ar^s. of another, by 
the l^al' prostitution of paternal choice in thfe 
leetlvM affection? with child by a rival, and onljr 
reciatmed at last) after so cruel and so afflicting^ 
a divorce vwltts her freshest charms despoiled, and 
h^ very morals in a manner impeached, by assert- 
ing the purity and virtue of her original and spot- 
less choice. Good God! imagine my client to be 
PLAfKTirr, and what damages are you not prcs 
pared tb^ive him? and yet he is here as dsfer> 
DAUT, and damages are demanded against him* 
Oh monstrous conclusion! 

Gentkmen, considering my client as perfectly 
safe, tinder these circumstances, I may spare a 
mdrment to render thia cause^ beneficial to the 
fmblic* / 

It involves it in an awful lesson; and more in- 
alruclive lessons are taught in courts of justice than 
the church i% able to inculcate. Morals come in 
the cold abstract from pulpits; but men smart 
under them praaically when we lawyers are th^ 
preachers t 
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Let the aristocracy of England, which %tretRbIe« 
so much for itself, take heed to its own security: 
let the nobles of England, if they mean to prc^jvcf 
that pre-eminence which, in spme shape or other^ 
must exist in every social community, take care 
to support it by aiming at that which iB creatrve, 
and alone creative, of real superiority. Instead 
of matching them&elves to supply weahh, to be 
again idly squandered in debauching excesses, or 
to round th^ quarters of a family shield; instead 
of coniinuing their names and honofrs in cold and 
alienated embraces, amidst the enefyating;^¥bundB 
of shallow dJssipatioH, let them live as their fathers 
of old lived before them; let them marry as afifec* 
tton and prudence lead the way, and in the^ardors 
of mutual love, atid in the simplfqities of rural liFe, 
let them lay th« foundation of a vigorous race of 
men, firm in their bodies, and moral from early 
habits; and instead of wasting their fortunes and 
their strength in the tasteless circles of debauch- 
ery, let them light up their magnificent and hospi- 
table halls to the gentry and peasantry of the 
country, extending the consolations of wealth and 
influence to the poor. Let them but do this, and 
instead of those dangerous and distracted divisions 
between the diflerent ranks of fife, and those jea- 
lousies of the multitude, so often blindly painted 
as big with destruction; we should see our coun- 
try as one large and harmonious family, which 
can never be accomplished amidst vice and cor- 
ruption, by wars or treaties, by informations ex 
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^fich for libels, or by any of the tricks and artifi- 
ces of the state: — would to God this system had 
-feecn followed in the instance before us! — Surely 
the, noble house of Fauconberg needed no further 
iOustration; nor the still nobler house of Howard^ 
with blood' enough to hfive inoculated half the 
kitrgdpm. I desire to be understood to make 
these dbservutions as general moral reflections, 
and not personally to the families in. question; least 
of 111 to the noble house of Norfolk, the head of 
Which is.now present: since no man, in my opinion^ 
bas more at heart the liberty of the subject,, and 
the honor tjfburcouiUry. 

Having shown the iFeeble expectation of happi- 
Qe§s from this marriage, the nex.t point to be con- 
sidered, is this:— Did Mr. Bingham take advantage 
of that circuinstance to increase the disunion? I 
answer, no. I will prove to you that he conduct- 
ed himself with a moderation and restraint, and 
vith a command over his passions, which I confess 
I did not expect to find, and which in young men is 
,' not to be expected: — I shall prove to you,>by Mr. 
Creville, that on this marriage taking place with 
the betrothed object of his affections, he went 
away a desponding man; his health declined; he 
retired into the country to resiore it; and it will 
appear, that, for months afterwardsv he never saw 
this lady until by mere accident he met her; and 
theU) so far was he from endeavouring to renew 
his connexion with her, thavshe came/home in 
tears, md said, he frowned at her as he passed:— 
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thi^ I shall prove to you, by Xhe evidence lii li^ 

> Gentktneiir that is not all; it ^ill fippear tWt» 
l^hen be returned to town, he took 06 taanjauer of 
l^otice of her| and th jit her unhtpfH^'ess washes 
J^ond all power of expressiQi);. tipw, indeed^ could 
U be otherwise, after the aceogiit I have glyen-ycfii 
9f the marris^ge? I sh|i;ll prove, beside&> by a ^n* 
tleman who married dhe of the daughters of a- per« 
Son to whom this country is deeply>ii^debted" foe 
bis eminetrt "and meritorious service (Mar^uia 
ComwalHs), that frpm hier uttrer relucWmce tohec 
hnsbafhd, although in every reject honorable and 
tporrcfdt in his manners and behaviour^ he was |Kt|^ 
allowed ev^n the firiviUges qfa huitand^ior fSkOXAhtt 
after the marriage. This I mentioned to you^be- 
£pre, and only how repeat it ih: the statement o£ 
the proofs. Nothing better, indeed, could \yt Ex- 
pected: who can control the will of a tnisthatched) 
disappointed woman? Who can restrain or direct 
i^er passiont^? 1 beg J[eave to assure Mr. Howard 
i^and 1 hope he will believe me when 1 say it^ thai * 
I^U^^^k his conduct towards this lady was just sucb 
ii«iijl]iight have been expected from a husband wh^ 
S8^w himself to be the object of disgu$t to the wo- 
jg\^ He had chosen for his wife; and it is with thia 
, niew oAly that I Shall call a gentleman to say^J^^. 
iSkU Howard spoke of this supposed, but, in mj,^ 
mind, impossible object of his adoratiort. How, 
indeed, is it possible to adore a woinan^ when if^ 
know her jK5*ec.t)Q06 are rlvetted to aQ$aher? ftr# 
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%t$atVitfU! A man may have that afifietHe whicli 
tt^^commoh to the brutes, and too indelicate to be 
^scribed; but he can never retain ^n affection 
.Irhtcbis returned 1/vith-detestatioiti. Lady £Iiza« 
it\^^ I understand, iVas at one time,^ing in a 
l^cTon:— " There she goes," said Mr. H<^ard; 
,^ God damn her! I wish she may break her neck! 
:^ — I should lake care how I got another/' This 
toy seem \infeelirig behavior; but in Mr. HoW* 
jsrd's situation, g'ehtlemen. It was the most natural 
tiling in the world; for they cordially hated one 
another. At last, however, the .period arrived 
yhen this scene ot discord became insuppbrtabli^i ^ 
ahilr nothing could exceed the generosity and 
manly feelings of the noble person (the Duke of 
Norfolk) whose name I have been obliged to use 
in the cburse of this "fctiise, in his interference td 
/effect that separation which is falsely im^Qted ^o 
Mr. Binghami — he felt so much commiseration 
tor th^l uijhappy lady, that he wrote to her in th^e 
most affecting style; I belie Ve I have gotti letter 
from his Gi'ace to Lady Elizabeth, dated^ Sunder* 
land, July the 27th, that is, three days after their 
separation; but before l:e knew it had actually 
taken ptace: it was written in consequence of one 
received from Mr. Howard upon the subject:-^ 
tlfedngcfther things, he Says, " i sineerefy feel foir 
ymtJ* Now, -if the dpke had not known at thai 
time that Mr.* Bingham had her i^rlielt and legi- 
• tl^ate affections, she could noV.^ve .beeii an ob* 
|<^ 6f that pity w^Jch ^e received* 8hj5 was, to* 

V 
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deed, an object oF^he sincerest pity, ^nd the sum 
and substance of this mighty seduction will tarn 
jout to be no more than this; that she was affec- 
tionately received by Mr, Bingham after the iin»l 
period of voluntary separation: at four o'clock 
this miserable couple had parted by conaenty'^z.nd 
the chaise was not ordered till she mighl'bf Con- 
sidered as a single woman by the abandonmept of 
lier husband. Had the separation been legal and 
formal^ 1 should have applied lo his L<^rdship, qpon 
the most unquesvionable auihoriiies, lo nonsuit 
the plaintiff; for this action being founded upon 
the loss of the wife's society, it must necessarily 
fall to the ground, if it appears that the society, 
though not the marriage union, was Interinipied 
by a previous act of his own: in that hour of sepa- 
ration I zvA persuaded he never considered Mr. 
Bingham as an object of resentment or reproacb'- 
lie was the author of his own misfortunes, and 1 . 
cai) coixreive him to have exclaimedvin the lan- 
guage of the poet as they parted, 

. ** [Elizabeth] never loy*d me: 

** I^ct no man, aftet* me, a woman wed 
** Whose heart he knows he has not; though she brings 
** A mine of gold, a kingdom for her dowry: 
*» For let her seem, like the night's shadowy queeii, 
>* Cohf and contemplative, he cannot; trust her: 
** She mny, she will, bring shan\e and sorrovrcui hif||r i 
** The worst c£ sorrows, and the worst of sliames!" -^ 

You h^e, therefore, Vfope you,«gentlemen/t#o 
young roeji of%»hion, both^of nobl^ fanrulij^^d 
intfee fl^ower of youth|, the praceedings, t^ifeh 
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■■f0 elusive, cannot possibly be vindictive; the3r' 
.ffkindlspensabj^y preliminary to the dissolution 
^ ;im inauspicious marriage, wrhich neVer should 
Jhtfte existed: Mr. Howard may then profit by an 
Wfu], though an unpleasant experience) and be 
Appier ^ith a woman whose mind he may find 
•Itsengaged; whiht the parents of the rising gene* 
ration, taking warning from the lesson which the 
busijiess of the day so forcibly teaches, may avert, 
from their families, and the public, that bitterness 
0f disunion, which, while human nature continue 
to be itself, will ever be produced to the end ot 
tilhe, from similar conjunctures. 

Gentlemen, Ihave endeavored so to conduct 
'^ts cau^e as to offend no man: I have guarded 
against every expression which could inflict unne* 
Gessary pain; and, in doing so, 1 know that 1 have 
UQt only served my client's inttS*ests, but truly 
represented his honorable and manly disposriiiQnv 
>J^s the case before you cannot be considered by 
any reasonable man as an occasion for damage^ 
1 might here properly conclude; ypt, that I may 
©rait nothing which might apply to any possible 
view of lime subject, I will conclude with reminding 
you, that my client is a member of a numerou$k. 
iJEiii^ily; that, though Lord Lu can's fort un« is ccn^ 
siderable, his rank calls for a corresponding equi- 
page and expense: he has other children — one 
already married to an illusuious nobleman, and 
another yet to be married to some man who must 
be happy indeed if he shall know her value: Mf» 
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Binghamrtherefore, is a man of no fortone; b 
the heir only of, I trust, a very, disitant expect 
tion. Under all these circumstances, it is b 
fkir to believe, that Mr. Howard t:ontes here f 
the reasons I have assigned» and not to tal 
money out of the pocket of Mr. Bingham to p 
into his owii. You vrill, tlierefore, consider, ge 
tlemeni whether it would be creditable for you 
tfflfer what it would be disgraceful for Mr. Uo^a 
^ receive. 
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THE KING T. CUTHELL. 



PKEFACE. 



The following speech of Lord Erskine^ 
in the court of King's Bench, at Westminster, on 
' the 2l8t of February, 1799, for Mr. Cuthell, the 
bookseller, ia Holbom, becomes peculiarly in- 
teresting at the present moment, from the verdict 
of a special jury very lately at Gttildhall, Londoiki 
iu the case of Mr. White, the proprietor of the 
Independent Whig^ as the doctrine upon which 
that verdict- appears to have proceededy was* 
strongly insisted upon by Lord Erskine in Mr* 
Guthell's cascj and every possible ar>gument em» 
ployed to support it; but the doctrine was thcii' 
over-ruled by Lord Kenvon, at Westminster^ 
as it was lately by Lord EUenborough atGuildm 
hall; and, indeed,.Lord Erskine appears to have 
been so sensible of the current of autjiorkies 
^against jiim, which would ^ at gUevt7its\ '^- binffing^ 
i^fi a singlt* judge proceeding /in sixcha tr'ml^ wha^ 
ever he might think of the propriety of for met 
decisions on the' subject, that he appeai^s to have 
l^fes&^d the Jyry to bring in a special verdict in ^ 
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Mr. Cuthell's case, finding the publicatioo, or 
even a negligent publication » but negativing the 
criminal intentioR charged by the indictiajetit, so 
as to bring the question before all the judges, and 
even before the House of Lords> in the dei^er 

^ resort— whether such a verdict would suppQtt a 
jndgmenton the record. The case of Mr. Cuthell 
was shortly this: the Bishop ofLandaff, in the 
^ear 1798) had published a pamphlet incutcaung 
llie duty of the people of this: country, to ^xeit 
themselves to the utmost in the critical exigency 
of its affairs, in consequence of the Frei^ch re* 
Volution, and ^ danger of aa invaision fipon^ 
France, and inculcating tHe propriety of sub- 
)^itting to a regular system of highrtaitatioB^ 

* %mhin the year, for supplying every necessity of 
llie state. To this pamphlet th« Rev. Mr. 
Gilbert Wakefield, well known and renoentbered 
is an eminent scholisu*, published a reply, on the 
iippearance of which in the shops of London, the 

. late Mr. Johnson of St. Paul's Churchyard, and 
another bookseller who had sold it, wf f? pro^ 
jsecutedby the Attorney-General, and convictedj. 
Loif'd Kenyon and the two special juries, w bo- 
died the causes at Guildhall, having consider ed 
Btr Wakefield's pamphlet to be a seditkiis UbelK 

jmd tib[,e booksellers responsible as publishers. - 
After these tpnvictions, the Attorney-Generat 
mdieted Mr. Wakefield himself arthe author. 
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wholiadsoldit in his shop. Mr. CirthelVs case 

was a very particular one. He was not a pub- 

lisher of books or pamphlets on political or other 

transitory subjects, but 4ealt almost entirely in 

^ books of classica} learning; and as such a booksel* 

ler had been selected by Mr. Wakefield to puUish 

many of his learned works, ^ut never any others 

nor had, indeed, Mr. Wakefield written any 

odier; nor drd it appear that Mr. Cuthell had 

any reason to suspect that Mr. Wakefield had 

become a writer upon any politkal topics, as the 

Bishop of LandafF, ta whom he was publishing 

a reply, had written largely upon theological 

subjects. 

The f eply to the Bishop of Landaff was not 
printed by Mr. CntheU;bm by a Mr. Hamiltoni 
a printer, employed by Mn Wakefield himself^ 
who directed some copies to be sent, for sale, to 
Mr. CuthelFs shop, as he had always been the 
piiblisher and seller of his many classical works. 
Mr. Cuthell began to sell them without due ex- 
ajQiination, but instantly stopped the sale upon 

the first intimation ofthe nature and character of 

•f 

%he work.* 

' The indictment against Mn Wakefield^ the 
^'ttuthor, and against Mr. Cuthell, the bookseller, 
were appointed on the same day, the 2l&t of 
February, 1799, fpr trial;.and Mr. Cuthell being 
to be triedjfr^/, and Mr IVaiefitki being to make 
Wi gvfn deftmc as the sui^tSiori Lgrd Er^ktos 
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appears t6 have taken his 9tand for Mn CiithA^- 
upon his particular situation^ contending, that 
having always been the pliblisher of Mn Wake» 
field^s works upon subjects of aacient les^rning 
only; and that this pamphlet being brought to him 
by Mr, Wakefield himself^ without any notice of 
so great a change of subject, he had jiufiered it t# 
be sold upon thtjaithoj Mr» WakefiekPs character^ 
mnd the abstract native of dlLhis other rvorkSf 
without suspecting that the subjejct was political^ 
much less st'ditiom;,the shopman i who was called 
as a witness, having sworn that it would not 
otherwise, under his general instructions,, and 
the nature of MnCuthell's business, have found 
any entrance into the shop. To confirni this 
defence, Mr.: Wakefield, the author, was called 
by Mr. Cathell, but declined answering, as it 
might criminate himself* How. the exculpation 
of Mr. Guthellcould have criminated Mr. Wake* 
field, beyond the writing of the book, of which 
the Crown was known to have had full proof, anfd 
whi<:h was not afterwards denied by Mr. Walie?^ 
field in his own defence, it is not easy to un« 
derstand; Vut Mr. Wakefield had a most u»e 
questionable right to refuse the aid of his testis, 
Hi'Miy to Mr. Cuthell, whosd case, howeve% 
suffered considerably, from the want of it.. 

A« the law stands at present, from a cttrrenit 
ofauihorities. it is undoubtedly ;2i>/ competent tq 
^7 judge try ing an iaforpaatiop, or iQdiciU&eBta^ 
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Af alibely to^^ any other dtrectioa ^o a jury^ 

thanikat a pubiication^ though proved to have 

beeo^d by aservant^ without knopfledge^f the 

nia^er, involves the master iti all the criminal 

conseqaentes of the publication, and subjects 

hhn to an information, or indictment, as a trea« 

sdnable, seditious, or malignant publisher, as the 

^e may be; and Lord EUenboro^h, therefore, 

up||n a late trials could give no other opinion to 

tb^ry aC Guildhall, than that which wasdeliver- 

fA by his Lordship. But surely it may frell 

daserve the consideration of Parliamem, whether 

ihe ca^ of printing or publishing a libel should^ 

be left, as it is, such an anon^kly in the law, and' 

that juries should be called upon to pronounce, cn» 

their oaths, that a defendant pubUshe#treasona;»^ 

bty, seditiously, or ma4ignamly,,who ws(s, firooi^ 

accident, or, if you will, even from negligence^ 

unconscious of the existence of the pablicatk)n^ 

which constitutes his crime* 

It is true that this case of mere negligence 
Without evil intention, is dtificult of proof. Yet 
iet)ccurs frequently, and should be distinguished 
from a Criminal publication; and the distinc^icm 
woc^d foe mpst easy consistently with all the 
rules of cTiminal law. ^ 

If the negligent publication of a libel, though 
without criminal intention^ ought to continue to 
be an anomaly, and to subject the negligent 
publisher to an information^ or it^dictmeut^ as. 
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well as to an action (6f damages; why oug&t ndt 
the law to be so declared or enacted^ or evei)^ 
without declaration or enactment^ such informal 
ttons and indictments be dvawn with distinct 
counts, or charges ;^ one charging the criminal 
intention, so as to identify the criminal 4>ublisher 
with the author, and another ch^gittg a negligent 
publication^ by which the crimes which ar^ 
extremely different, and the punishments i^bick 
ought to be equally so, would be distingui^^ 
from each others wheregis, according to the* 
present course of proceeding, a mere n^gligen^ 
publisher must he found guilty of the indicunent^ 
charging a criminal publication only; and, alter 
conviction, stands before the court (as the case 
may be), as a treasonable, seditious, or malignant 
publisher, and cannot be received to niitigate 
bis sentence as having been negligent only^ being 
estopped by the record of the conviction; although 
the judges, from humanity and justice, are every 
day obliged, i« the teeth of the record^ to mitigate^ 
by a side-wind, the judgments of the law, upom 
principles which the law does not openly sanction)! 
It is this anomaly which so often entangles thf 
consciences of juries, and will continue to. do S9 
till the case is duly considered by the legiBlature, 
and the question, one way or the ptHerj set at 
rest. From the same anomaly, the Rev. Mr. 
Bate U^dley was acquitted as not beiog a 
criminal publisher, many years ago, tiord £r- 
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f^tne and Mr. Pitt, then at the bar, being his 
<oimciL Bixt the acquittal was against the opinion 
of Lord Mansfield, who wholly over-ruled Lord 
Shkine^s argument, and dirceted the JKry to 
€onvict. 

Allthat Lord Erskine //len andinthe following 
tase of Mr. Cuthell appears to have contended 
for, is, that if a negligent publication be an in- 
dictable offence, the party should be so charged^ 
and ought pot to be convicted on a count, which 
charges a criminal intention, which he is in a 
condition to negative by satisfactory proof. 
'A further evil, indeed, and no small one, 
attends the practice of not distinguishing^ the 
crimhidl from the negligent publication by dis4 
tinct charges in the indictment. Judges andV 
juries will occasionally differ totally from each 
othfer. If the j uries,^ finding verdicts of acquittal 
in such cases, against the opinion of thejudge^ 
are considered by the public, or any part of it, 
to have acted improperly, the trial by jury suffers 
^ in proportion; and if, on the other hand, such 
juries afe considered to havie properly resisted 
?the opinion of the judge (although the judge ha<|gi»^ 
no jurisdiction to give a contrary opinion )^ the 
jitdicial authority then suffers in public estiina- 
tion; whereas the constitutibh of the country ac« 
tuall)^ depends upon the utmost reverence for, 
and confidence in, ^the administration of justice 
*1n iiiH its pUrts, which n«v6rexist«dminy country 
f^A6 Wi>rm in $uch,purity m oi^f 9vr% 
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PEBEUARY 3l3t, lt99. 



I RISE to add^ess 7011, gehtlemen of tlii^ 
jury, with as much aiwciety as I ever felt in the 
course of my professional Hfe« The duty I have 
to perform is difficult and delL^tet I am couhsei 
for Mr. Qiihellow/y, who is chi^pd merely as pub^ 
lisher of a vvrittng, fbr which the reveffend geptk- 
man now in court Cand who is Jo- plead hia oton 
'cause) is immediately afterwards to be tried, on 
Another indictment, as the author. The rules of 
law would entitle JVIr. Cuthell to a double defence; 
he might inaintain the innocence of the hooky be- 
cause his crime di^ publisher can have no existence 

- unless the matter be Criminal which he has pub- 
lished; and supposing it to dir (criminal, he tBight 
separate himself, by evidence, from the criminal 
purpose charged upon him by the record. The 

f^ first of these offices he thust not be. supposed t« 
shrink from because of its difficulty, or frqm the 
fdrce of the verdicts which the Attorney-General 
has adverted to as hayfng been given in the city of 
London; Mr. Johnson, who ivas/^dre' c^vicled) 
stood in the ordiOary situatioh of a bboksetler sclli 
iD£f a book in the coqrsc of hi^ triBkdej-^on that (^ 
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tM^ion I thought mf self bound Xo make ^he- de- 
fence of the book} but the defence of a book may 
be 0Q$ thing, and that of its publisher another* 
Tbt^re ^an be no proceedings in ilj^m by an attot'- 
l)£f-generri agaiQat « buok^ as against te^ or bran^f 
h) the S^cheqiier. ^1'Ims intention rfthe author an^^ 
^ egch fkfiLklhher iiiVQiTts another consideration^ 
and it is Impossible to pronounce what opinion the 
of I^t)4on might have held concerning thft 
if its jftiiitbo^ bad been,toi$ky befai*e them hi^ 
ewQ "motives^ and ibe circumstances under which ^ 
itwas wtittfKi. Even after ^fr. Ciithell shall l^e 
CQnviGted from my failing in liis defence (a sm^;MV 
sitioB I only put, as the wisest tribunals lare f^- 
iiJ^k in their judgments)) the verdict ought not^ 
ill the remotest degree, to affect the reverend gen« 
Itemaiv who is afterwards to defend himself. Hi% 
hioUves aud intetiiious will be an ei^tirelyu^ir 
cause, to be judged of as if no trial had ever beei;! 
Wd upon the subject; and so far from being pre* 
JudgedH^y other decisions, I think that, ibr many 
reaspps, he will be entitled to the most impartial 
9Ud Ihe most indulgent attention. These consider 
ri^iotis have ^determined n^e upon the course t 
$h4ll pursue. As Mr. Cutheirs exculpation 13 hy 
i^iBconnecting himself wholly from the work J^s |i 
€&1M1NAL publisher, from his total ignorance of 
Us contents, ^nd, indeed, almost of its exint^npe^ 
1 shaU leave the provipce of its defence to Mr^ 
Wakefield himself, who can best expJM^ to h}5» 
owp jury the genuine ftentim«tii& Vhiph prodt^^ 
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it, and whose very deportTtici^t and man^iiery in 
pleading his own cause, may strikingly enforce 
upon their consciences and understanding the truth 
and intfegritj^ of his defence. Observations frora 
me might only coldly anticipate, and perhaps ^lash 
•with the arguments which the author, has a justf 
natural, and a most interesting right to insist upon 
for himself. 

There is another consideration whidi further ih<- 
^uces^me to pursue this course. The cause, sof con- 
ducted, will involve a most important question a^ 
it regards the libei;ty of the press; because, thoiigh 
\ the principles of criminal and civil justice aredis- 
j tinguished by as clear a boundary as that which se* 
1 parates the hemispheres of light and darkness, and 
though they are carried intodaily practice through- 
out the whole circle of the la\^; yet they have been 
too long confounded and blended together virhen a 
, iibel is the crime to be judged. This confusion, 
gentlemen, has not proceeded fr^m any difficulty 
which has involved the subject, •because, of all the 
parts of our complicated system of law, it isi the 
simplest and clearest, but because political 

JUDGES, FOLLOWING ONE ANOTHER rN CLOSE 

ORDER, and endeavoring to abridge the rights and 
privileges of juries^ have perverted and distorted 
the clearest maxims of universal jurisprudence, and 
the most uniforin precedents of English law. No- 
thing can establish this so decisively as the concur- 
rence with which all judges 4iave agreed in the 
principles of civil actions for libels, or slander, con- 
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ceming which there never has been a controrersyy 
nor is there to be found throughout the numerous 
reports of pur courts of justice^ a discordai^ case 
on the sjubject; but in indictments for libea, or, 
more properly, in indictments [oi^ fioiiticai libels> 
the confusion began and ended» # 

In thecase ofac/w7 action throughout the whole 
range of civil injuries>the master is alwajs civiliter 
answerable for the act of his servant or agen^; and 
accident or neglect can therefore be no answer to a 
)^[ainti(f, complaining of a consequential wrong* 
If the driverof a public carriage maliciously over-, 
turns another upon the road, whilst the proprietor 
is asleep in his bed at a hundred miles distance, the 
party, injuring tpust unciuestionably pay the dama*> 
ges to a farthing; but though sucK .malicious 
servant might also be indicted, and suflfer an in- 
famous judgment, could the master also become the^ 
object of such a firosecutiofi ? .OERTAifihY not. IrN 
the same mjinneri partners in trade are civilly an- 
swerable for bills drawn by one another, or by 
their agents, drawing them by pi'ocuration, thougji 
fraudtilently, and in abuse of their trusts; but if 
^nef-partnercom.mits a fraucl by forgery or fictitious 
endorsements, so as to subject himself \o deatli, ot 
Other punishment by indictment, could the other y^ 
fiartners be indicted? To answer such a question 
here would be folly; because it not oiily answers, 
itself in the tiegative, but exposes to scorn every 
ai^umsnt which would confound indictments with 
<Svil actions. Why then is printing and imblishing 
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to be an citne^titin td'tvery other human aetl W^atr 
li^ a mil) tb be ailirwerable ct-iminalitet for the ctirn^ 
hf his^crvani in thi^ lnstan<H5 rtiorfc thaA in a// 
drAfr taeie? Why i^ a man who happens ta-havfj 
j>ubl!Shed a liBel under citcumststn^es of mere ^cci^ 
dent, or, if^u will, from actual carelessness oi^ 
fiegligen^e, but Wiihoui criminal ftur/tost^ lo Me ivth* 
jected to an itt/anlotia /iunishihenti dXid hm-ap^utd 
fttfti a British beilch as if he trefe tiie mal'rguaat 
sftiihor of that ^hfch it was confessed beftirc tlie 
ct)urt detivertng the iefitence, t&dt ht nievtr Anif 
499n 6r fieai'd ^ A« faf, Indeed, ai datna^igd^ 
the pi^iriciple ife intfelll^bTe and tmWersal; bilta^k 
tHt&biishe^ criihty atid ii^Blcis a putiUhmenl 
trhicb affects character ind^ifn poses disgrace, it » 
Jibbcking to. humanity and insulting tx) cottimoil 
s^ttsfc. The court of Kings's Bench, ainc6 i have 
been al the bar (very lon,^, t admit, before ifefe 
Aoble Lord presided in it, but under rhi adtninH- 
tt'aliot) of A truly gi'eat judge), t^'otiouneed the 
ilii famous judf^m ent of the pillory on a mobt jTesp^ct- 
gbie proprietor of a ne\t%paper, fot a libel on the' 
j^usslan ambassador, copied too ctit of another" 
^per, but wliich / my^^y showed to the co^irt by 
the affidavit of his physician, appeared in the ^ri/^ 
as well &s in the second paper, nohilst the defindatii 
iHfas on his ^tck bedintht country y delirious inafevtn 
1 beiietc that affidavit is still on the fileft of the 
coutt. 1 have ihoughT: of it often— I haye dreamtd 
0f it, and started from ray sleep^^sunk back t& 
s^ep) and stiirted from it agaip« llfee pilnf^«e» 
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(flection of it, I shall die with. How is thid 
Vindicated? From the sufi/iosed necessity of the 
case. Aa indictment for a ItIbel is, therefore^ 
considered to be ?in anomaly in the law, // was 
kid no undou.btedly\ but the exposition of that 
error lies before nie; the Libel Act lies before me, 
wjiich exjiressly^ and in termsy directs, that the trial 
of a Hbel shall be conducted iike every other trial 
for any other crime*, and that the jury shall decide, 
«o/ upon the mere fact of firinting or pttbtishiii^j 
but ufron the whole inaiSer fmt in issue y i. e. the 
publication qf the lidel with the intentions 

CHARGED BY THE INDICTMENT. ThlS IS the rulc 

by t^e Libel Act; and you^ the jury, as well as the 
court, are bound by it. What, then, does the 
present indictment charge? Does il charge merely 
that Mr. CuihQW /mbush(dj or negiij^e nil y publish- 
ed, the reply to the bishop of Landaff? Mo. It'"^ 
charges, ^^ that the dvfindanty being a wicked and 
<* BcditiouLS fieisgony and malignantly and traitorously 
*« inte7iding to secure the invasion of Great Britain 
^ l>y the French y and- to induce the peofile nut to de» 
^^ fend Uie country y had jiuhliahed^, klfc* setting 
^^ FORTH THE book/' This is the charge, and you 
jxi'ist believe the whole com/i ec firofiodtion^ before 
the defendant can \]>e legall) convicted.. No maa 
can stand up to deny this in the teeth of the Libel 
Act, which reduces the question wholly to the 
intention, which ought to be a foundation for their 
verdict. Is your belief of negligence sufficient 
to condemn JVlr. Cutiiell upon this iodictmem; 
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thotigh you may discredit the criminal m(]fttv<5 
which is ave^fed^ The best way of iryiivg ihzt 
^Mestion, IB to find the negligence by a special 
Veixlicl, and H<grarirr Ihe tnoiives aa alleged by the 
indictment'^ do that, and I am satisfied* 

I am not contending that it may not Le wi^e 
that the law should punish printers and pubH^hetd 
even by way of iiidietm.ent, for gross negligettte 
|fcra««fl negligentia), because of the great danger 
of adopting a contrary rule. Let it, for argument's 
sake, be taken that such an indictment may, ieveil 
as the law stands, be properly maintatntd; but, \i 
iliis be so, why should not the indictment, in ton- 
formity with the universal rules 6f pleading, 
charge such negligence by a distinct count? Upon 
i^hat principle is a man, who id gulky of (Jn^ 
crime to be convicted, without a shadow of evi< 
&nce, or in the teeth of ail evidence, of ctnpthti 
crime, greately more heinous, and totally differentl 

If upon a count charging a «f5^%e'72/ publications 
a publisher were convicted, he could only appeal 
upon the record to be guilty yro7» negligence; but 
according to the present pratctice, the judge telU 
the jury, that though a defendant has only been 
negligent^ he is gAJilty upon the whole record 
which charges a treasonable, seditious, or malignant 
{ntentioii; and after such aconviction> when he ap^ 
pears in court to receive judgment, and reminds 
t*he judge, who inveighs against his traitarduSj 
seditious, or malignant conduct that the evidence 
<^t^Iishtd his neS^V^en€e, OKirY: he.is itisittntlf s!« 
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jenced, and toh! that ii« is etrtopped by ih« record^ 
which charges a put>!icath>n with these mischievous 
ifitemibns, and of which entire charge the jury have 
(outid him gttiky* I appeal, boldly, te thz truly 
e^tcellent and learned chief justice, whether this 
^e jconfbrmable to the precision of the English 
law in any of its other branches, or to the ju^tit^ 
^apy law throughpiH the world* 

But it has been said, and truly, how is the in- 
iention to be proved but by the act? I of course^ 
admit that th« intentions of men are inferences of 
fcason from their actions, vfhere the aaion canjlo'sf 
but/ronn ONfi mattvey and be the reasonabie tesuit 
but efoKE INTENTION.— Proof of sucA an action^ 
is undoubtedly most convincing proof of the onlf 
intention which could produce it; but th^re are 
few such actions; no^,iudeed, scarcely any human 
Conduct which may not, by circumstances^ be qua* 
lified from its original /zr/iw^ facie character orap- 
^arancev This qualification is the foundation of 
ail defence against imputed crltnes. A mortal 
'wound, or blow, withoiut adeqtiate provocation, vi- 
sible to a grand jury, is a i^st foundation for aa 
Mfidictmcnt of murder; butthe accused may repel 
.that inference, and reduce the crime from murder 
to manslaughter, or to excusable, and even to ju»* 
tiiiable homicide* Mr. Cuthell ask$ no morcf-^ 
%e admits that on the evidence noti; before yoUl^ 
fcie ought to be convicted, if tfe^ book is in ymft 
Judgment a libel; because he stands before yuu aa;> 
atimt>8shct^ati€ tftay be> thwefer^ taken to tmm 
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been secretly connected with the author, or leveu 
to be the authqr himself:— but he claims the- right 
of repelling those presumptions &.y firoq/) and the< 
only difference between the trown and me, will 
be, not as to the existence of the fact on which I 
pest my defence— ^w^ wh<ther the firoof may be re* 
reived as relevant^ and be acted ufioiiyi/ believed by 
you^ the jury* I am sorry to say, gentlemein, that 
it is now become a common-place position, , that 
printers and booksellers are answerable for simple 
negligenctj yet no judge, in' my hearing, has ever 
stated that tiaked /irofiasi t ion fvom the bench; it has 
feeen imputed as the doctrine of the noble and 
learned jud(2:e: vthfn and where he delivered it, I 
am ignorant — he has, on the contrary, tried indict- 
ments on the principles of the Libel Bill, before 
the Libel Bill existed; and on these principle* 
Stockdak was triect before him, and acquitted* 
Where a printer, indeed, has. printed, or a book- 
seller has sold a book, written by an unknown or 
unproduced author, and cannot brrng any evidence 
in his defence — he must, to be sure, ia common 
sense, and upon every principle of law, be crimi- 
iially responsible, if the thing published be a libel; 
but not for rie,^iisrf'ncf only ^ but as criminal in the 
full extent of the indictment. A publisher, in.. 
^ieVxl^ though separated in orrginal intention fixHU 
the criminal motives of the author, may be found 
to be respon^ible in law, for the publication, upoB 

A. 

the le^al presumption that he had ado/itt-d the crU 
piij^ttl 9eniimt{Tita qf the aiuhovy and, criniinaily circttf 



»» ~'fl' 



J»K. ERSKINE'S SI*££CI1£S. 24t 

ktcdthtm by firinting or publication. But such a 
ionvicUon doe^ by no means establish the propost^ 
tion, that ianoceni printers or publishers^ iv/itre they, 
eon «/iow (/icir innocince^ are cKminaliy responsible 
f^r negli^nce otiiy. On the contrary, it proceeda 
upon die cvitmndliiy btm^ firimd facie established 
^y the act of publishing in cases where the printet. 
4r pQbllsher cannot show the negligence or acci- 
dent which had led to the publicalion; but where 
ntch mere^ negl^ence or accident can be establishes 
to the 9ati^Tiiction of a jury j vrhi^h not very nflcn 
fsm be the cat^ the crrmmal inference is then re» 
pelled, and the defendant ought to be entitled t0 
.ct& acquittal. The numerous convictions) there* 
torn-, of pnblishers u/ion the mere act of /tublication^ 
establish no sttch propusition as that which the 
Atiornef-Generai has contended for; because such 
^blii^hers w^re convicted of the criminal inteu<* 
tfons charged in the indictment, not upon the 
principle of criminal responsibility for an act of 
neglect only, but because it could not be estal)lish* 
td^ in the9t cast-^ that the act of publishing arose 
from negU^nct onl^^ By the act of publishing 
matter from whence a criminal intention results, 
as an inference of reason^ and, therefore, asan in* 
Ibrence of law,, the criminal mind is firmd facie 
feirly Imptttable; and in the absence, therefot^f of 
satisfactory evidence on the part of the defendant 
U} repel the criminal conclusion, the guilt is duljr 
established; but, then, this is not doctrine applicsi^ 
Met singly to libels-^-it apjxlies equally to c// aiiim'' 
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where the most intiocent man may be cbnvicledy 
if from unfortunate circumstances he cannot re- 
pel the presumptions arising from cVimimiting 
proof. But the doctrine which 1 shall ever oppose^ 
as destructive of' every human security, and re- 
piTgnant to the first elements of crimlnar justices 
is this, /Afl/ THOUGH the dir/endant, taking upon 
himself the difficulty and Jtrequently imfiosMle firoof 
%f accident or oversight ^ ^oiUd be able to convince 
the jury that he never saw the matter charged t# 
be a libel — that it was imposed upon him as a work 
of a different quality — or, that he was absent whe» 
a servant sold it, and to which servant he ha€. 
not given a general, licence to sell every thing 
which was brought to him-^— and who, moreoveri.^ 
ooul^ fortify the proof of his innocence by his ge* 
neral deportment and character; yet, that «uch a 
publisher must nevertheless be found guilty as ft 
malignant publisher, by virtue. of an abstract legal 
proposition— this I deny— and have, thi^oughoui 
my whole professional life, uni for mly denied. It 
never has been adjudged in such a shape as to be 
fairly v^i'tippled with. - I positively deny such a 
doctrine, and I am sure that no judge everyisked 
bis character with the. public by delivering it a« 
law froiii the bench^ The judges may have beep 
bound at Nisi Prius, as 1 admit they are-^to decide 
Tsccording to the current of decisions I will meet 
my learned friend, the Altoi^ney General, in the 
Lord.-' House of Pailiament on that question, if 
tfpty the jury, ^piil assist inc Xffith the fact to raise Jt 
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"*y finding: as a special verdict^-<< That the bookyif 

<* yhii filcaae^ waa a Ubel — that Mr* Cuthell^ the r.V- 

^fendanty fiubiiahed itj but that he pubtiahed it from 

^negligence and inadvertency^ without the mo^ 

*! TIVES CHARGED BY THE INDICTMENT."— If yoU, 

gentlemen o£tUe jury, will find such a verdict, / 
vtill conaent never to re-enter West ninater hall againy 
if one judge out of the twehie toilly ufion a writ of 
arrory fironounce judgment for the croton. The 
thing is impossible; and the Libel Act was made 
for no other purpose than to suppress doctrines 
which had long been branded as pernicious and 
^^tructive to public freedom and securiiy. The 
Libel Bill was passed to prevent trials of libels from 
being treated as an anomaly in the lawy and to put 
them on a footing with all ot)ier crimes; and n« 
crim6 can possibly exist when the intention which 
conatitutca ita eaaence^ can be separated from the act 
-*«' Actua not facit reum^ niai mena ait re a,*' If a 
man, without knowing the king, were to give him 
a blow, which might even endanger his life, could 
he be convicted of compassing and imagining the 
death of the king under the statute of Edward III.? 
Undoubtedly no t-^bccdiUse the com/iaaaing or inten* 
tion was the crimey and the blow was only the overt 
act from wlience the compassing was to be a legal 
inference, unless the prisoner repelled it, by show- 
ing the circumstances oi ihc accident and ignO' 
ranee under which he assaulted the king. I, of 
course, admit that it. is not necessary to prove 
that a publisher had seen the book he publish- 
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%jd: f^r if he autfacAlses his^cfvatits td ^Obii! 
evrry thing without examinatioiiy \X VouM be Sifif* 
ficient proof) in the judgment of a jiurf / Kccor^ 
ing to circumst^Aces, tliat be vv^s the wilful dn^ 
crtminal pobUsher or autlier hiihseif) or secretlf 
connected with the author, and criminally impU^ ' 
cated in his guilt* But the present question ^ 
•Whethcri if fic can cdHvinte ycniy thejuryy of hi^in^ 
Eocene Cy y Gu ure 9tiU hound to eonxncS him undrr'nA 
imjierutive rule oflai»^ though you Mievrdhis ndnd 
to have hcen un<:on9ckm9 «/" the crime imputed by the 
indictment* > - 

If a man vere to go upon the roof of a house 
ifi the Strand or Fleet ^ti^et, and tlirow do\?ii 
large stones upon the passengere belowrit wotM 
undoubtedly be murder, though a stranger only 
Svere liilled, against whom no particular malice 
could possibly be suspected^ i- e. it would be law* 
<ler, if these facts wfere returned to the judges by 
fecial verdict. But would a jury be houod to 
convict him, even though -they were convinced 
%y the clearest evidence y tliat he bad i^lstaken. th^ 
side of the houses and from inadvertence had 
tfcrbwn the hXoxi^^imo the •str^ety instead of on tAe 
^hen 4idey vrhich led 4o nn unfrequented ijjotp This 
proof might be d^cult; but if the proof ^xiatedt 
and tiie jury believed it^ ^ould st bb mv&i>:sk? 
4 Common law, cdthmon aense, and 4Doromon ]&u<r 
' Inamty, i^volt alike at the idea. ^ 

The Attomey-Gi&neral has^ admitted tbe-trne 
^nciple oi* ibe-iiberty df 4he pr6S«;4ia it regains 
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tbe»^alit7 of a](>Qbiication. He has admitted ity 
gteatlf|Lo his honor, because he is the first attpr« 
l»f-gi^fral who ever, to my knowledge, has so 
^tincHy admitted it. He has, indeed) admitted 
I the true princi[^e in the very way I have always 
I tlnderstood it in most of the criminal prosecutions 
[ irhichjin tty lime, h<|ve been the subject of trials 
"Flje questions have always arisen on the applica- 
ttOH of the firincifiie to fiar tic uiar caaes^zxid that is 
tb« sole question to daf. He has admitted that 
every subject has a clear right freely to discuss 
the principles and forms of- the govei*nment, to 
^Ktgue upon their imperfections, and' to propose 
rem^edies; to arraign, with decency and fair argu- 
mtnty the responsible ministers and magistrates 
^. th^ country, though not to hold them up to 
general, in discriminating execration and con^ 
teittpt;-Aand he has admitltd also, that it is the' 
office of the jury to say, within which of the two 
descriptions any political wf]ting,Was to be classed* 
T'his admission comes strongly in support of /iMi- 
TMers. For if an author could not write legally 
upon any such subjects, publishers ought then to 
reject th^, book altogether upon the Very view of 
^iht subject, as collected from the title page^ 
without adverting to the contents. But if >vritings 
respecting |our government^ and its due adminis* 
tration^ b^ unquestiorvably legal, a general book* 
seHer has no such reserVe imposed upon him from 
thtgtneral subject of the itork^ and must read his 
^^lli<j|e library in a perpetual state of imprisonment 
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in /lit e/ic/i, to guard him from perpetual imprison- 
ment in a gaoU \i he published, for ijistafice, the 
Encyclopedia of Paris or London— and in the 
examination of all science and of all art in such a 
stupendous work,, there should be found, even itt 
a single page or paragraph, a gross attack op reli- 
gion, on morals, or on government, he must be 
presumed to be malignantly guilty, and (accord 
ing to the argument)^ not prima Jacie meret^^w^ 
cohcluaivclyj to be the criminal promulgator' w 
mischief, with mischievous intentions* Surely 
this can never be even slated in a court of juslice. 
To talk of arguing it, is ridicuious^ Such a persP^ 
might, indeed, be prima Jacie liable; and I admit 
that he is so; but, surely, a court apd jury ^ 
invested \>iih the jurisdiction of eonsideping aH' 
the circumstances, and have the right of j«dg*>n^ 
according to the just and vatjorial inJeveniSfes 
arising from the whole case, whether he was tp* 
tentionaily mischitvous. This is all 1 contend 
for Mr. Cuthell; and il, is a pHnjtiple I never will 
abandon — it i^^a principle whidi does not require 
the support of the Libel Act, because it never has 
at any time been denied* When Lord Mansfield 
directed the jury to convict Mr. Almon as the 
criminal publisher of Junius, he tpld tfitm, thait 
if Junius was a libel, the guilt of publishing wa^ 
an inference of law from thC act of publicati^, 
if a defendant ^called no iVituessis to repel it^ and 
that NO witne^ases had been exawijicd by Mr. *^f^P^» 
But he admilted> 2/1 express and posUive word^ 
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reported by Sir James Barrow, in the fifth vol. of 

his^ Reports, " That the publication of a libel mighty 

•* by circumstances^ be juati/ied as legale or excused 

^* asinhocentyby circumstances to be established by 

« the defendant* 8 proof** But according to the 

arguments of to-day no such defence is admissi* 

ble. i adBqtit, indeed, that it is rarely within tli© 

'power of a printer or publisher to make out such 

a case by adequate evidence^ insomuch, that I' 

have never yet been able to bring before a jury^ 

such a case^ I have, for Mr. Guthell. But the 

ipareness of the application renders it more unjust 

tOf "distort the principle by the rejection of it| 

when it justly applies. 

* Having now Uid down the only principle upotk 
which Mr. Cuthell can be defended, (/"/Ae/^afi^a^fft 
in the booky selected by the indictment j are libellous^ 
I vill now bring before you Mr. CuthelVs situation, 
Ihe course oi his trade and business, and his con- 
nection, if ilxan be called one, with the work tti 
question. 

Mr. Cuthell, gentlemen, is not at all in the situ- 
ation of many equially respectable booksellers; the 
course of whose trade, at the other quarters of the 
town, in the transitory publications of the day on 
all subjects, exposes them to the hourly risk of pro^ 
secutioRS on the most solid principles of law, with- 
out almost the possibility of such a defence as Mf« 
Cuthell has to lay before you. They who wish to 
mix in the slander, the fashioui and the politics of 
the dayi resort for newspapers and pamphlets^ t« 
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tbose gay rcpositopics, filled >Tith the active, bitetV 1^ 
^ ingi and ambitious men of the world* In those p^ 
places nothing is read or talked of but what is hap- i^ 
penlng at the very moment;— a day general!; coO^ j^ 
signing to oblivion, donftestic eventa, however jp 
singular or afflicting ; even the revolutions of em* 
pirea giving place, in a week, to ancwer#pic— 
even to the iavoeed pantomime of the da»t Thfe 
* bookseller wlu> atands behind auch a coafter, col* 
lectin^ and exposing to view whatever may be 
tlirown upon it, without perusal or^mminattom 
who can have no other possible reason for aujyposing^: 
that he sells no libels, except the absurd supposi* 
tion that no libels are wriiten-^such a n^au Is uft* n 
doubtedly firimd facia criminally responsible; * 
responsibility very rarely to he successfully re/trtkd^ 
Sale of a Ubel by the master of such a ahof^ 
however pure in his morals, wiihoutthe most deuvm* 
9trative evidcme on his fiart to repel the preautn^tlion 
arising from the act^ is unquestionably cividence of 
publishing the book in ihe criminiil acceptation of j 
|Miblicati6n, because, in the absence of uuch evidence^ 
he is justly taken to be the author himself, or 
acting in concert with him in giving currency arid 
circulation to his work« *I pray you, gentlemen, to 
recollect that neither now^ nor at any former fieri ody 
have 1 ever disputed a proposition built upon reason 
and matured by decisions into law. But Mr« 
Cutheirs shop is of a directly opposite description, 
and gives support to the evidence, by which I mean 
to repel the criminal presumption ari^ing^ firm^ 
X^cioy from the act o£ \^u\iVic\xV\oTv% ^ 
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He resides in a gloomf kvcnue of Holbom. No 
colored lamps or transparent shop-glasses dazzk 
the eye of vagrant cu.rostty) as in the places I have 
alluded to. As in the shops .of fashion nothing 
scarcely is sold which the sun has gone down upon^ 
BO in hit home nothing almost is to be seen that is 
not sacred to learning and consecrated 4>y time* 
There is not a greater diflerence between Lapland 
and Paris, than between the shops L have adverted 
to, and that of Mr. CuthelL There you find the 
hunter after okl editiions; the scholar, who is en« 
gaged in some controversey, not concerning mo« 
dern nations, but people and tongues which have 
for centuries passed away, and which continue to 
live only in the m-emoiy of the antiquary. Whilst 
crowds in the circles of gaiety or commerce are 
engaged at other libraries in the bitteimess of 
political controversy, the pale student sits soberly 
discussingr at Mr. CutheU's, the points of the 
Hebrews or the accents of the Greeks. Mr. Cu- 
Ihell, gentlemen, takes no personal merit from- 
this distinction from other booksellers. It is not 
from^ superior t^steor virtue, or from prudent cau- 
tion, that he pursues this^ course, but because he 
finds hi<s profit in adhering to a particular and 
well known branch of bookselling; as every mart 
U'ill, always find the surest profit in sticking to bis 
CKwn lin^ of business. We lawyers find our profit, : 
for the iKr.y same. reason, in practising in oae 
Court instead of scouring Westminster il^lji^ 
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becanse men are supposed, by their steadineas id 
one object) to know what they are about. 

When I shall have made out this situatrmi of Mn 
CuthelL and have shown his only connection vitlk 
the work in question from his literary connection 
with its learned author, I shall have made out a 
ease which will cleariy amount to a legal ^feoce 
as an innocent publisher. 

I proceed to this defence with the greater sat isfae*' 
tion^ as it is not only without possible injury lothfr 
defendant, but in every possible event m^qst coo* 
iribiite to his saiety. If I succeedt I am at no maa'ft 
mercy; if I fail* even the very unsuccessful ap«' 
proach to a legal justification will present a cts^ 
for mitigation, which the candor and justice cimf^y 
learned friend will undoubtedly respect. 

^r. Cuthell had been applied to by Mr. Wake% 
field near a year before this little sudden perform^ 
ance had an existence, to seil^^ hzs^mirk'^ which 
had been sold before by a most respectable book- 
seller who had just retired from trade It is but 
justice at once to Mr Wakefield and ta Mr. Cu* 
Ihell, to say that the works o( the former, which 
were numerous, were exemplary for their piety 
and learning, and that tbr character of the author 
fully corresponded with the inferences to be co|i> 
lected from his publications He was a most 
retired and domesticated scholar, marked and dis- 
tinguished by a warm and glowing zeal for the 
Chri'tian religion; and what removed hi n^ froiia 
(very j^oasiblcattSpieiQB in th^miod 9£|Aii Guthellb. 
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or of any n^an livine» a^ being eng^aged in schemes 
for the introduction of anarchy and irreiigion, his 
iliost recent publications which had been com- 
. mitred .to Mr* CuthcH for sale^ were his answers to 
Mr* 'Paine's attack upon the doctrines of Chris* 
tianity« which Mr. Wakefield had not merely re* 
iuted by argument, dut stigmatized in terms of the 
juateat itidUgnation. This scorn and resentment at 
the works I have alhided, was surel)^ a fiill earnest 
of opinions which characterised a friend to religion^ 
to harmony ) peace^ and good will to men; and Mr« 
Cuthtll knew at thd same time when the selling of 

•^ this reply to the bishop of Landalf was first pro* 
posed to liim, that Mr. Wakefield had before 

^^fTirritten to him on subjects of religious controA-ersy, 
and that that excellent prelate held hb general 

^i- :«haracter in respect. There is nothing, therefore^ 
•' upon , earth which amounts even to incaution in 

IV : the little which follows to complete the statement 
of this case. 

Mr. Wakhfiblb baring printed the pamphlet 
>y Mr. Hamilton, his own printer, without the 
smallest previous communication with Mv^ Cti- 
i^ell, he brought him the^ form of the advertise* 
tnent, when it was ready for sale, and desired 
him to send it for insertion in the newspapers 
inai^ed in the margin of it; and, at the same time^ 

^ idesired Hamilton, his printer, to send the bookS) 
tttrectdy firintedy to hia ahofi. This was over-night 
on the SI St of January. Some of the books were 
accordingly sent over^nighly and the rest next day* 
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The advertisements having appeared In lj>^ 
morning papers, Mr. Cuihell was, of course} ai»» 
plied to for them by booksellers and others, $^ 
sold them accordingly, 720^ because he sold evetjf: 
//«>5', much less works on fiolitical subject b^* 93^^ 
least of all, by unknown authors; but because his 
Blind was fully prepossessed that the work ^e ^ 
was selling was an added fiublicution to the loHg 
catalof(ue of Mr^ IVakfJitld's other v>riting9y th^ 
character of all which for learning and morals had 
been universally acknowledged, and whose cha« 
racter for both had ever been undisp^ed. The^ 
book having become offensive, Mr. Ctrtheli wa» -if, 
put in process by the crown, and the service of it " 
on his person was the^r«/ intimation orsuspjt^ioa; 
lie had that the book was different from^e matly i 
others which he had long been in the course of ti\^ 
selling, without offence or question, ^r is scare? -'' 
Becessary to add, that he t^en disconJlinued the ^,^. 
-fiale and sent back the copies to tbe au^ioc 

This, gentlemen, is. the case as it will be esta- 
blished by proof. I shall not recapitulate the 
principle of the defence which you are already'tiL 
possession qfi much less the application of the 
«vidtnce to the principle, which appears to meto. 
be self evident, if ^e principle can be supported;, 
and if it be denied or disputed, I only desire to 
remark, that no person in my station who haf 
ever made a point, desiring the law to be resterve^ 
to him, has ever been refused by the noble fuid 
learned yx^^i I v^^^ the right of having thi^ 
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facts found by special Verdict, that the law may 
be setilcd by the ultimate jurisdiction of the 
country; because judges atnisi prius must foUow^ 
the current of authorities, however erfoneous the 
^sources of them may be, Ift^ouy the jury ^ there* 
fore, shall, from the evidence, believe that Mr, 
Cuthtll was innocent in intention, you may §nd 
the fiublication^ wcid negative the intention charged, 
by the record; by doing which, if i^e defendant 
be legally guilty, the crown, notwithstanding thai 
negative, willbe entitled to judgment; y^hereas, 
if you find a general verdict of guilty, the term 
'guilty, in the general finding, will comprehend 
your opinion of the criminal intention charged* 
though it was not your intention to End it; and 
Mr. Cuthell will not be allowed to controveit 
that Ending as a fact^ although you, the jury, 
actually rejected it; his guilt being part of your 
verdict, and conclusive of the intention which you 
disbelieved. 

With regard to the^ok itself, though I leave 
its defence t» its eminently learned author, yet 
(here are some passages which I cannot help n<i» 
ticing (Here Lord Erakine commented ufion aevrrai 
'q/'themj and then concluded asfollovHt^J I was par* 
ticularly struck^ indeed, that the following pa!^sage 
should have made any part of the indictmeut: 
« iVe sons qfpeace^ or see^ or thinlc we we, « gleam 
« qf glory through the mint which now^ envolofia our 
«* horizon* Great revolutions are accompliahing^ (^ 
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^ general fermentation is noorkingfor the fiurfioiiB, qf 
w general rejinement through the universe.*' 

It does not follow from, this opinion or prepoa^- 
session of the author, that he therefore looks to 
the consummation of revolutions in the misery of 
destruction of his own country; the sentimcQt is 
the very reverse: it iS| that amidst this t:ontinued 
scene of horror which confounds and overwhelms, 
the human imagination, he reposes a pious confi« 
^ence? that events, which appear evil on the sur- 
face, are, in the contemplation of the wise and Is?* 
nevolent Author of all thingsi leading on in theif 
consequences to good, the prospect of which Mr. 
Wakefield considers '* as a gleam of glory throagt' 
.** the mist which now ettvelofas our horizon.** I con* 
(ess for one, that, amidst all the crimes jE^d hpr- 
rors which I certainly feel mankind have to com* 
miserate at this moment, perhaps beyond the ex* 
ample of any former period, crimes and horrons 
"which^ I trust, my humanity revolts at as much as 
iny other man's, 1 see nothing to fear for our 
eouiJtry or its government, not only from what I 
anticipate as their future consequences, but from 
what tliey have produced already: I see nothing^ 
to fear for England from the destruction pftfte* 
monarchy and priesthood of France; and I sec 
much to be thankful for, in the destruction of the 
papal tyranny and superstition. There has been 
a dreadful sqene of misfortune and of crime, but 
good has, through all times, been brought out of 
evil. { think 1 see something that is rapidly a^ 
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tancing the world to a higher state of civilization 
and happiness, by the destruction of systems which 
retarded both: the means have been, and will bei 
terrible; but they have been, and will continue to 
be, in the hand of God—— 1 think I see the awful 
arm of Providence, not stopping short here, but 
stretched out to the destruction of the Mahometan 
tyranny and siiperstition also. — I think 1 see the 
freedom of the whole world maturing through it; 
and so fan from the evils ahticipated by many meni 
acting for the best, but grouping in the dark and 
limning against one another, 1 think I see future 
peace and happiness arising out of the disorder 
and confusion that now exists, as the sun emerges 
from the clouds: nor can I possibly conceive hoir 
all this ruin, falling upon tyrannous and blasphe* 
mous establishments, has the remotest bearing 
against the noble and enlightened system of our 
beloved country. On the contrary, she has beem 
the day-star of the world, purifying herself from 
age to age, as the earliest light of heaven shone 
in upon iier; and spreading with her triumphant 
sails, the In^uence of a reformed Religion and ft 
well-balanced liberty throughout the world. If 
England, then, is only true to the principles of 
her own excellent constitution, the revolt of other 
nations against their own systems cannot disturb 
her government. But what, after all, is tny opi« 
r. nion, or the judgment of the court, or the collee** 
tive judgment of all human beings upon the scenes 
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now before us? We are like' a swarm of antsupt)!! 
an anMiilly looking^ only at the surface we stand 
o«i; yet affecivng to dispose of the universe, and . 4 
to prescribe its course, when we cannot see an 
inch beyond the little conrpass of our transient ex- ^ 
istence. I cannot, therefore, bring myself to com« 
prehend how the author*s opinion, that Providence 
IriH bring in the cnd^ all the evils which afflict 
8«nTound4ng nations, to a happy and glorious con« 
sttmation, can be tortured into a l^ish to subveit 
the government of his country* 
The Attorney General has admitted--^! notice 1^% 
to his honor) because all attorney gener^ils hate 
not been so manly and libetal-'^^b'e Attorney Ge- 
neral has admitted that he teoniot seek, in this 
Imd of liberty, to deny t^ tight of every subject 
to discuss with freedom the pt^nciples of our con- 
stiiution«— to examifie Its tomponent parts, and to 
reason upon 4ts imperfections, if, in his opinioht ' 
imperfections -are to be found in it. Now this 
ju^t admission dxUnot be qualified by a harsh and 
rigorous aicmtiny into the language employed in 
the ^eiferdsre of this high and useful privilege. It 
1' never 'can be said that you may tickle corruption .^ 
\ wlQi a straw, but that you must not shake it at its ' 
/ TOot. The true criterion, therefore, comes found " 
a§ain, at last, to the mind and intention, which 
by takitig the whole work together, and the chi^ 
racier of its author into consideration, it is your^ 
olExce to determine; and the concluding sentenCi^ 
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of this puhlicationi in which Mr. Wakefield must 
candidly be supposed to have summed up the pur* 
pose and application of his worlt, is quite decisive 
of its spirit and purpose, viz. that instead of look- 
ing to new sources of taxation to support the con« 
tinuance of war^ the safety of our country would 
better be consulted in making an effort towards 
peace; which, if defeated by the fraud or ambition 
of our enemy, would unite every heart and hand 
in our defence. Hear his own concluding words: 
" Restore the spirit of your constitution, cor- 
** rect your abuses, and calm your temper; then 
" (and surely they, who have been successful in 
« their predictions through all this conflict, have 
" more reason to expect attention to their opinions^ 
" than those who have been invariably wrong)— • 
(^ THEN, 1 say, solicit peace; and, take my word 
" for it, the French Kepublic, so far from insisting^ 
" on any concessions of humiliation and disgrace, 
" will come forwards to embrace you, will eagerly 
" accept y<5?ir friendship, and be proud of a coi*- 
" nexion with the fibst people in the uni* 
** VERSE. Should I be mistaken in this event,. 
*< and have formeda wrong judgment of their tem- 
•* per and designs, still the good effect of this advice- 
*' Hvill be an inestimable acquisition'-^dL vigorous and 
" generous unanimity among ourselves.'* 

In llie defence I have made, there are but fewf 
passages I have noticed; respect in^; those, lam enc 
titled to the^ protection of your candor; but yous 
aie not to conclude that the others are indeiensiblie!^ 

Z 
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because I do tiot defend thetn-^the defetite df tile 
bdok (a& ][ before observed to you) being placed in 
bther hands more fit to manage it, andit would have 
l^eefi out of tny province, in Mr. CutheH's case) tp 
hmt entered more at large into the subject. 
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